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Having conducted both internal and external investigations throughout my career, it has
been my experience that there are legitimate reasons why organizations may choose to
conduct a workplace investigation internally as opposed to hiring an external
professional investigator. However, to be effective, one must be conscious of the
considerations unique to internal investigations, as well as inform oneself of and apply

key strategies to overcome common concerns.
“Votre curriculum vitae, s’il vous plait.”

The prerogative to use an internal investigator is implicitly granted in certain Ontario
legislation such as the Occupational Health and Safety Act, which requires employers to
conduct an investigation into workplace harassment “that is appropriate in the
circumstances” but does not specify who the investigator, or what their qualifications,
should be.! Even in extreme cases where a Ministry of Labour inspector orders an
employer to conduct a workplace investigation, published guidance requires an
“impartial person possessing such knowledge, experience, or qualification as are
specified by the inspector”, noting that in some circumstances, this could conceivably be

an internal employee, possibly from a corporate office, another franchise, etc.>

The requirement for investigative experience, qualifications, and training is also
something sought by courts and human rights tribunals, however; there have been cases
where they have gone further, criticizing workplace investigations where the investigator
does not also have experience conducting investigations on subject matters relevant to

the allegations at hand (e.g. sexual harassment).
The B-Word

However, as even the most experienced investigators understand well, no two
investigations are identical, and each presents its own unique set of challenges. Some of
these challenges are exacerbated by virtue of the investigation being conducted internally
and thus having to overcome the ‘B-word’, considered deadly to most investigations.

Through no fault of the assigned internal investigator, inherent actual and/or perceived

! Government of Ontario. (n.d.). Part IIL.0.I: Workplace violence and workplace harassment: Guide to the
Occupational Health and Safety Act. Retrieved from https://www.ontario.ca/document/guide-occupational-health-
and-safety-act/part-iiiQi-workplace-violence-and-workplace-harassment

2 Government of Ontario. (n.d.-a). Code of practice to address workplace harassment. Retrieved from
https://www.ontario.ca/page/code-practice-address-workplace-harassment
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bias looms over internal investigations like an ominous spectre given existing
relationships and connections across the organization. Further, there are individuals and
groups in orbit that may have a curious but unrequired interest in the progress and
outcome of an investigation, such as other HR professionals, managers, labour relations
departments, unions, etc., with whom the investigator may have a past and/or desired
future working relationship (and who in fact may become involved in the aftermath of

the investigation, such as for discipline, reassignment, etc.).

This is particularly relevant for a respondent employee who might have a less-than-
spotless record, as the perilous introduction of similar-fact evidence can arise.
Additionally, in serious cases where management decides on termination following an
investigation, one must be wary of whether management was looking to get rid of this
person prior to the investigation, and the investigation may now be the perfect excuse

(regardless of the findings).

As daunting the concern of bias is, there yet exist other challenges and considerations
unique to internal workplace investigations. To more easily frame these, we'll discuss
them next in the context of the commonly considered four fundamentals of workplace

investigations, Timeliness, Thoroughness, Confidentiality, and Fairness.
Tick, Tock

Speaking to both the responsiveness with which an organization reacts to a complaint as
well as the duration of time until the investigation is concluded, the fundamental of
timeliness’ raison d’étre is not only as a duty of care towards achieving distributive justice
for a complainant (demonstrating the organization’s serious commitment to resolving
complaints), but also as a practical matter to achieve procedural justice (since memory
fades with time and so with it the details that could make all the difference in an

investigator’s findings of fact).

From a trauma-informed perspective, an unresolved complaint can be an anxiety-
provoking situation regardless of the employee’s role in the investigation and even if it
has been determined from a physical and/or psychological safety perspective (medically
or otherwise) that the employee can continue to work during its course despite the

experiencing of awkwardness, discomfort, worry, etc.
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However, notwithstanding the foregoing considerations, HR departments are often
understaffed since they are frequently seen as a cost centre, with smaller organizations
also having less specialization in the roles, meaning no dedicated full-time internal
workplace investigators. As such, for many organizations, the individual conducting the
workplace investigation is likely juggling other HR duties such as staff planning (e.g.
recruitment and terminations), employee/labour relations matters (e.g. disciplines and
grievances, collective bargaining), etc. With these “live” projects or day-to-day
workloads, investigations into alleged misdeeds may be de-prioritized, causing this

workplace investigation fundamental to suffer.

Leave No Stone Unturned (to a Balance of Probabilities)

If timeliness is one side of a coin, thoroughness is the other; one of the ingredients in the
workplace investigation secret sauce is for the investigator to know how to strike an

appropriate balance.

Regardless, however, of this need for equilibrium, one cannot understate the importance
of collecting evidence - security access logs, e-mails, online chat histories, vacation
reports, timecard records, cellphone bills, security camera footage, police reports, public
records.... there may be several sources for documentary evidence that is corroborative
and thus invaluable to a workplace investigation. The internal investigator may be at an
advantage (versus an external investigator) due to familiarity with the systems and

processes in place.

However, the internal investigator cannot rely upon what is historically known of the
parties, for this is a common trap of bias. By way of example, one or more of the parties
to the investigation may be in the process of being performance managed or have past
performance issues, or perhaps the internal investigator had previously investigated one
or both of the parties on separate matters; however, this does not mean that the complaint
is not valid or should not be investigated, or that one should make assumptions about

the direction the investigation may or should take.

When it comes to audio or video recording of interviews to improve the accuracy of
analysis in the pursuit of thoroughness, this is something external investigators may do
regularly. However, an internal workplace investigator often cannot make recordings

due to internal policy or collective agreement stipulations. More recently available
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software can simultaneously record and transcribe an interview, however, even that has
been prohibited by some collective agreements. Notwithstanding, taking accurate notes
on the exact phrasing of responses by interviewees is vital, but can be exhausting when

taken by hand and slow down the interview.
Loose Lips Sink Investigations

At the end of the day, even after repeatedly cautioning the parties/participants about the
importance of confidentiality towards the integrity of the investigation, the likelihood is
high that other employees know an investigation is happening as well as the identities of
the parties. However, it is the investigator’s responsibility to ensure no leaks come from
their side of the fence.

As an internal investigator, there may be an inclination to share progress reports with,
and/or seek advice from, the HR supervisor. While potentially appropriate in the
circumstances, the reality is the more people privy to the details of a workplace
investigation, the more challenging it is to uphold the workplace investigation
fundamental of confidentiality, notwithstanding everything “HR” is supposed to fall
under the ‘cone of silence’. Further, given HR’s existing relationships as business
consultants or advisors to other departmental people leaders, there may be pressure to
provide updates or give certain information as “FYI” before the investigation concludes.

There is also the unintentional breach that can arise out of modern open-concept office
layouts, keeping in mind that people (and not necessarily only HR staff) walk in and out
of the office for many reasons and may overhear sensitive conversations or calls to request
information. Technology has a role to play here as well; most organizations are set up on
shared network drive/SharePoint-type systems, where restricted access to the
investigation’s information to protect privacy (both during and post) has to be
deliberately contemplated and implemented...but is it?

The investigator’s duty of confidentiality doesn’t end when the interviews are concluded.
Common considerations include:

e Once the report has been finalized, who are the results shared with, and to what
level of detail?

e If corrective measures are to be taken against the respondent, to what extent
should the complainant be privy?

e Do the parties owe a continued duty of confidentiality after the investigation is
finalized?
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My Fair Investigator

Most would agree that a workplace investigation must be conducted in a procedurally
fair manner. But what does this look like in real life (outside of attempts to avoid bias),
and why is it arguably the most important investigation fundamental?

Procedural fairness must be applied throughout the investigation process, but most of its
part to play arises during the interview stage. Each party should be given notice of and
introduction to the proceedings and have equal opportunity to be heard, to provide their
evidence/witnesses, and to respond to information provided by others. From a trauma-
informed perspective, all reasonable measures must be taken such that each party is made
to feel safe, both physically and psychologically.

Whether intentionally or not, applying inconsistent processes or steps to carrying out
investigations can be a faux pas on many levels when it comes to procedurally sound
investigations. Inconsistencies, whether unintended or deliberate (potentially due to the
nature of, or relationship with, the parties involved), can lead to claims of discrimination
or unequal treatment. Just as the investigation may be a widely known secret, complaints
about the investigation process being unfair will spread like wildfire; after all, doesn’t
bad news tend to travel faster than good news?

The reputation and credibility of HR are always on the line with internal investigations,
and how HR is viewed by the populace can affect future investigations, whether by way
of under-reporting of complaints, or degree of participation if called as a participant. If
enough balls are dropped and there is a failure to achieve a consistent perception of
procedural fairness, it chips away at organizational trust (i.e. the faith that employees
have in management and the organization to do the right thing). Employee engagement
is then placed at risk, with knock-on effects to departmental and organizational
performance. This is why it could be suggested that fairness be seen as the most important
of the workplace investigation fundamentals. The same argument can be made for
distributive justice; when there is a power differential between the complainant and
respondent (e.g. if one is an executive), investigation steps may be (inappropriately)
curtailed or sidestepped in order for that executive to save face, resulting in a different
investigation outcome than would have otherwise occurred.

As a unique challenge to internal investigators, they may have to follow through on their
own recommendations, whether disciplinary or otherwise, as part of their regular HR
duties in support of that internal client group. While not ideal from a desired impartiality
perspective (particularly as the investigator may have to work with the parties or
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witnesses or their respective union representatives on future matters), this is the practical

reality, particularly in smaller organizations.

Tips and Strategies

None of these measures are trade secrets. The key to success is to have a strong and

consistent handle on the workplace investigation fundamentals.

e Banish the bias. Make all efforts to recognize and avoid investigator or procedural

bias, conscious or unconscious, actual or perceived.

(@]

The inherent or perceived bias colours who should (or should not) take on the
investigation.

Eschew the organization’s pre-existing perception of the relationship between
employer and employee (whether favourable or not).

Stick to the facts and do not take shortcuts (potentially based on
misconceptions) at the cost of being thorough.

Ensure all parties have a fair and equal opportunity to be heard.

e Be responsive. Have a set complaint intake procedure and meet with the

parties/participants as close as possible to when the complaint arose.

o

Promptly conduct an initial assessment of the allegations (e.g. threshold test,
and initial screening for potential investigator biases), and identification of
potentially necessary input from other departments (e.g. occupational health).
Seize the opportunity for the parties/participants to access memory recall as
best as possible.

Provide less time for potential tampering with witnesses (notwithstanding all
parties/participants are formally advised about the importance of
confidentiality and non-contact with other parties/participants in the
investigation).

Demonstrate the organization’s commitment to addressing complaints in a

timely manner.

e Document, document, document. Details are critical to an investigation, and

sometimes you don’t know which are the critical ones until later.

©)

Have basics such as well-formatted, user-friendly, detailed complaint intake
forms as well as organized systems for cataloguing documentary evidence
submissions and cross-referencing them against allegations and incidents.
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o Standardized internal investigation forms can help ensure consistency across
investigations and provide tension for timeliness by providing suggested
deadlines for completion of each investigation stage. For example, through a
series of fixed steps in the form (including mandatory managerial sign-off as
considered appropriate), one could record the summary of complaints, identify
whether any Human Rights Code violations are alleged, decide if early
alternative dispute resolution is appropriate, detail the evidence collected,
record key statements by the parties, summarize the various findings of fact,
attest to the parties being individually notified of the results, etc. In more
straightforward cases, this completed form could supplant a requirement for a
full report.

o For more complex investigations (provided internal resources are available),
consider co-investigators to jointly conduct interviews - having two sets of
notes may result in a more fulsome and accurate aggregate set of recorded
details. Moreover, if the co-investigators are from different HR
departments/groups (i.e. viewed as neutral relative to the parties involved),
this may help deflect concerns of bias.

o Retention of notes, evidence, and the report (if any) is also essential in the post-
investigation world, not only for institutional memory reasons as staff move
around/leave the organization, but also as documentation for disciplinary and
possibly litigious purposes down the road. That said, investigation files are to
be kept separate from personnel files (other than potentially a record of
discipline).

e Proactively protect privacy. Maintaining confidentiality is paramount to preserving
people’s reputation and integrity, especially since rumours can potentially harm their
ability to apply for internal job or training opportunities, succession planning,
bonuses, etc.

o If an employee involved in an investigation must be removed from the
workplace for safety concerns, prepare the management team on how to
respond neutrally to questions on the employee’s whereabouts.

o Investigative calls should be conducted in an enclosed office whenever
possible.

o Take caution when discussing workload internally with coworkers or at team
meetings - confidentiality still needs to be maintained irrespective of the false
comfort of a team setting.
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o Computerized folders should have restricted access permissions on a need-to-
know basis (principle of least privilege) and files password-protected. Paper
files (if any) should be under lock and key with supervised access.

o Consider having an anonymous complaint procedure and/or a whistleblower
hotline; these would be considered ‘institutional” investigations. While more
susceptible to bad faith complaints, it is better that the organization provide
complainants who have legitimate fears of retaliation with avenues of redress
rather than risk the underreporting of incidents.

e Use a trauma-informed approach, universally. At a high level, this means conducting
the investigation with compassion, flexibility, and without judgment, and taking this
approach consistently with all parties and witnesses to an investigation, in the spirit of
procedural fairness.

o Ensure the interviewee is aware of support options (e.g. union representation,
programs available through employee benefits, etc.), particularly if they have
witnessed a horrific or gruesome event.

o Schedule interviews when convenient for the interviewee, and if in person,
arrange them in well-lit, comfortable, unlocked yet private locations (i.e. not
the typical departmental boardroom).

o Phrase questions in a way that would not cause the interviewee to have a
defensive reaction and give choice in the order of questions and/or how the
party wants to proceed in giving their side of the story.

The Wrap Up

As you may have gathered by now, the top consideration when conducting internal
investigations is the inherent bias (whether actual or perceived) which can creep into
every facet of the process and potentially undermine the outcome.

By thoughtfully establishing structure around the investigative process, consistently
applying best practices as to how investigations are conducted, and taking proactive steps
to mitigate procedural or investigator bias, the organization can display a robust process
that inspires perceptions of distributive and procedural justice, thus enhancing
organizational trust and realizing its beneficial outcomes.
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Tova Bar-Dayan, MIR, CHRL, WFA, is an independent HR/LR
consultant and workplace investigator with progressive roles in

both public and private sectors, in unionized and non-unionized

environments. She takes great pride in conducting workplace

investigations, assessments and restorations that are thorough,

impartial, trauma-informed and, above all else, put people first.

During her time in corporate roles as well as with her consulting
firm, Tova has investigated claims of harassment, sexual harassment, workplace
bullying, racism/anti-black racism, theft, improper conduct, and more, including those
which could have resulted in significant litigation and/or reputational risk. This

experience is bolstered by her status as a licensed private investigator (Ontario).
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