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FOREWORD

The Industrial Relations Centre is pleased to include this study, Factfinding: A Dispute

Resolution Procedure for Collective Bargaining, in its publication series School of Industrial

Relations Research Essay Series. The Series is intended to give wider circulation to selected
student research essays, chosen for both their academic merit and their interest to industrial

relations practitioners and policy makers.

A substantial research essay is a major requirement of the Master's Program in Industrial
Relations at Queen's. The essay may be an evaluation of a policy oriented issue; a limited
empirical project; or a critical analysis of theory, policy, or the related literature in a particular
area of industrial relations. This particular essay was written under the supervision of Prof.

Bryan Downie of the School of Business.

The author of the essay, Sharad Kerur, graduated from the School of Industrial Relations in June

1985. He is Manager, Labour Relations for the Association of Municipalities of Ontario.

I would like to express my appreciation to the author for granting permission to publish this

excellent study.

D.D. Carter, Director
Industrial Relations Centre and
School of Industrial Relations
Queen's University

May 1986



ABSTRACT

Many different forms of impasse procedure exist to facilitate arrival at an agreement once the
parties, engaged in negotiations, reach an impasse. The more traditional approaches have

tended to be the use of mediation (or conciliation), arbitration and strike/lockout.

However, one other procedure that has widespread usage in the United States public sector and
only limited usage in Canada, specifically with federal employees and Ontario teachers, is that
of factfinding. This study examines the procedure by reviewing the existing literature on the
subject. As well, a first attempt to conduct an empirical analysis of factfinding's ability to
facilitate negotiations for Ontario school boards and teachers to the extent that it can shorten the
duration of bargaining more effectively than mediation once August 31st, the date after which
appointment of a factfinder becomes mandatory under the Ontario School Boards' and

Teachers' Collective Negotiations Act, has passed.

For this latter part of the study, six years of data, spanning 1977/78 to 1982/83 and dealing with
the third party experiences of the parties was obtained from the Ontario Education Relations

Commission.

After controlling for factors such as the notice period for the desire to bargain, the actual period
when the parties are engaged in the factfinding process, the school board type, size of
bargaining unit, duration of agreement and relative wage increases, the results show that use of
factfinding alone has caused negotiations to last longer than use of mediation alone. However,
over time the parameter estimates for factfinding alone appeared to be approaching that of
mediation suggesting that the parties were beginning to mature with the process and that the

process was becoming as effective as mediation.

When mediation and factfinding are combined, the results show that the length of negotiations
was greater than for factfinding alone. While this is the natural effect of "stacking" third party
procedures, the magnitude of the paramater estimates also suggests that the parties may have
been chilled in their bargaining position until such time as they encountered the final impasse
procedure. However, of the two combinations where mediation precedes factfinding and where
it follows factfinding, the latter case showed lower estimates, thereby indicating that mediation

may best be positioned after the factfinding process.

The results, though, are tentative since federal and provincial wage controls and the effects of a
recession, created a climate of confusion for bargaining during some of the years sampled and,
therefore, makes it difficult to either confirm or refute any emerging trends. In this light, further

analysis over a prolonged period of time is required.
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FACTFINDING: A DISPUTE RESOLUTION PROCEDURE FOR
COLLECTIVE BARGAINING

INTRODUCTION

The purpose of this study is to examine a dispute resolution procedure, referred to as

factfinding, used in those situations when impasses are reached during collective bargaining.
The study is divided into two parts.

The first part reviews the existing literature on the topic in order to gain a better understanding
of the process and its strengths and limitations. More specifically the first half examines the
process, the role of the factfinder, the type of report he is likely to issue to the parties, the
advantages of the process, its weaknesses and its effectiveness when used with other types of

impasse procedures.

The second half of the study attempts some original empirical analysis and examines
factfinding as it applies to the only sector in Canada currently using the process for the
resolution of negotiation disputes; namely, school boards and teachers in Ontario. In this
section factfinding usage is studied and a model is developed to determine whether the process
has an impact on the length of negotiations. As well, the process is compared with mediation in

order to determine whether the two complement one another or work against each other.

Following this some general conclusions are drawn about its effectiveness in assisting the
parties when impasses are reached and the implications, should it prove to be successful, for
other jurisdictions that currently do not use the process.



PART I: THE LITERATURE REVIEW

Impasse Procedures in General

When representatives of labour and management engage in collective bargaining they bring to
the negotiations table, for face-to-face discussion and mutual resolution, a set of conflicting
issues related to compensation, the terms and conditions of employment and organizational
policy. However, when face-to-face bargaining yields no resolution, an impasse is said to occur.

Seamon states that such disagreements are inevitable... in any bilateral endeavour".(1)

Given such circumstances the parties must resort to other means by which they can attain an

agreement.

In the private sector impasses are normally resolved through the free use of economic sanctions
such as strikes or lockouts once statutory provisions requiring the use of a third party neutral
(conciliator or mediator) have been exhausted. However, in the public sector where strikes and
lockouts are normally prohibited in order to protect the public interest, other statutory impasse
resolution procedures are provided as a substitute. The two most often legislated in Canada are

mediation and arbitration.

Under mediation, a third party neutral, appointed by the legislative body overseeing collective
bargaining in the jurisdiction where the impasse occurred, enters at the time of impasse.
Without having been granted any formal legislative power, the mediator, largely through the
use of persuasion, attempts to get the parties to resolve their differences or, at least, to reduce
the areas of disagreement. The process ends when a settlement has been reached, or when the
parties or mediator feel that further attempts at resolution will yield no further change to the
positions of the parties. It is important to note that under this procedure the parties are under

no compulsion to reach an agreement or to shift off their last positions.

Under arbitration, a third party neutral, also appointed by the appropriate legislative body,
enters at the time of impasse but carries with him powers, granted by legislation, to end the
dispute. Each party, at a hearing similar to that taking place in a courtroom, makes formal and
justified submissions to the arbitrator on the issues in dispute. The arbitrator must then render
an award, felt to settle all outstanding matters, that is final and binding upon the parties. With
the arbitration process there can be two variations which may be either statutorily imposed or
mutually agreed to by the parties. The arbitrator may issue an award based on the position of
either party or based upon one of his own creation. This is referred to as conventional

arbitration. Or, the arbitrator may be compelled to select the position of one of the parties either



on an issue-by-issue basis or on a total package basis. In this latter case the process is referred to

as final offer arbitration.
There, however, exists a third type of impasse procedure referred to as factfinding.

Under the factfinding process each party also makes formal submissions to the factfinder,
appointed by the appropriate legislative body, at a hearing on those items in dispute. Each
party, as in arbitration, provides rationale and evidence for why its position should constitute
the final agreement. Following the hearing the factfinder issues a report to the parties on his
findings along with recommendations for resolution of the dispute. These recommendations
may incorporate some of the positions of the parties or may be creations of the factfinder. If no
resolution of the dispute comes about once the parties have been able to consider the contents of

the report, the report is then released to the public at large for its consideration.

Similarity of Factfinding to Other Impasse Procedures
Those who have studied the process discover that the properties and qualities of factfinding

resemble those of arbitration and, even more so, those of mediation.

Zack finds that the process has several similarities to arbitration since the parties, during
hearings that follow the format of arbitration, present differing proposals to a neutral that "carry
similar obligations of preparation and proof". The neutral, as the recipient of evidence, in turn,
returns a consolidated document setting forth to the parties his findings and rationale for his
determinations.(2) However, the procedures digress once those determinations have been
made. Since the findings of the arbitrator are final and binding, arbitration is considered a
terminal process whereas under factfinding, where the determinations are not binding, the
impasse may not be resolved if the parties choose to reject the findings of the neutral.(3) Due to

the lack of its binding nature, factfinding has often been referred to as "advisory arbitration"(4).

McKelvey states factfinding is a procedural substitute for strikes and lockouts (5) since the
parties may have to pay dollar costs for the procedure (6), the parties face the threat of public
exposure of unreasonable demands, and the rejection of the factfinder's report may be
considered as bargaining in bad faith.(7) In short, since the process carries certain economic and
behavioural pressures commonly associated with strikes, it may force the parties to behave and

resolve their disputes accordingly.

Gerhart and Drotning feel that factfinding may closely resemble the mediation model. Since the
parties are not bound by the recommendations of the factfinder, the factfinder therefore strives

to construct his recommendations in such a way that they are acceptable to the parties. In so



doing he must alter the costs to the parties of agreeing and disagreeing and as such relies
heavily on his powers of persuasion.(8) Anderson, who also shares this view states: "to borrow
Walter Reuther's phrase, factfinding depends on the power of persuasion rather than the

persuasion of power".(9)

Finally, Seamon states that the process, since it is a stronger form of mediation and weaker form

of arbitration, may lie somewhere between mediation and arbitration.(10)

The Underlying Intent of Factfinding

There are several reasons why impasses may occur at the bargaining table.
Kochan suggests that,

"the conflicting economic interests of employees and employers (which involve)
political, legal, structural, organizational, interpersonal or attitudinal, and personal
forces (that take) place in a specific historical context" can each or in combination place
pressure on the parties and therefore provoke an impasse".(11)

Many feel that the effect of those forces leading to impasse situations can be eliminated if the
parties possessed adequate information about both the factual substance of the issues in dispute

as well as information about the opposing party's attitude towards certain key issues.
Sanderson states that,

"one of the significant difficulties that faces negotiators in the public sector, especially on
management side, is a lack of information on comparative rates and conditions of
employment ... There is an inadequate sharing of information, particularly in the cost
area."(12)

Similarly, Veglahn states that,

"because of the lack of trust between the parties little information (is shared) ... Some
forms of intervention by improving the communication between the parties and by
suggesting possible solutions hope to cajole the parties into finding a mutually
acceptable solution."(13)

Therefore one of the important features of factfinding is that it provides the parties (and future
intervenors) with valuable insights about those issues in dispute. These insights can exist along
two dimensions, neither of which may have been completely revealed during face-to-face
bargaining. First, the report of the factfinder can give each party important factual data on

economic trends and other recent settlements that can be used for comparative purposes.



Second, for a particular issue, the report can provide each party with information on how the
opposition views its position as well as information about how the opposition's views its own
position on the same issue. In theory, then, factfinding assumes that the parties will

compromise in light of such information.(14)

A second important feature is the release of the report to the public. On the one hand it is felt
that release, or at least the threat of release, will bring pressure on the parties and force them to
compromise.(15) Pressure, it is felt, would emanate from the fact that the parties may have
unreasonable positions publicly revealed or that such positions, even though not unreasonable,
may be viewed as such when the public is able to compare their positions to the
recommendations of a credible neutral. In theory, then, the parties, in an attempt to avoid
having the report released, would arrive at a settlement before this stage occurred. On the other
hand since public sector negotiations indirectly involve the public to the extent that their
welfare may be placed in jeopardy should critical services be disrupted, release of the report
recognizes the right of the public to know the issues in dispute and the position of the parties

prior to any disruption of services.(16)

Finally, the values and historical roots of collective bargaining are premised on the ability of the
parties to freely reach a settlement on their own without the need for having a settlement forced
upon them by a third party.(17) Given that the parties, themselves, must still decide whether

the recommendations of the factfinder are acceptable, the parties, therefore, still retain the right

to mutually agree upon the terms of settlement. Rehmus states that,

"(factfinding) envisages a final settlement to be one still made by the parties themselves
and to this degree acceptable to them. It thereby retains an important element of
voluntarism in the establishment of collective bargaining agreements"(18).

Is Factfinding Really "Fact" Finding?
Almost all who have studied factfinding agree that the process is misnamed since the process

has little to do with revealing the facts themselves.
Block, for example, states,

"the term factfinding does not convey an accurate impression of the raw unevaluated
record of the case ... The facts in a case are seldom 'found' - they must be 'extracted’,
refined as it were."(19)

Northup states: "the facts are not in doubt... but interpretation and ideas concerning the effects

of those facts on the future will be divergent."(20)



Simkin suggests that, even if the process was aimed at clarifying the facts, the parties will more

often consider only those facts which best suit their own position. He states,

"There is a great variance both in the degree to which those demands are based on facts
and in the types of facts presented ... Positions on each issue are supported by an array
of real or alleged facts."(21)

If factfinding has little to do with the facts themselves, of what value is the process to the

parties?

The answer may lie, not in the facts themselves, but, rather, in the recommendations produced

by the factfinder which stem from those facts.

In describing the process if the factfinder were not allowed to make recommendations, Simkin
states that

"(the process would assume) that someone does not know the real facts and that the
establishment will somehow assist settlement. Negotiators will seldom be influenced by
such results (and) publication of the facts will be of some minor interest to the public but
will not translate into an informed opinion about the total dispute."(22)

Recommendations play a vital role to the process since, as Kochan holds, it is "an effort to
identify an acceptable compromise settlement"(23). In fact there is evidence that the parties,
themselves, view this as an essential part of the process. A study of 74 teacher organizations and
86 school boards, conducted by the Ontario Education Relations Commission (ERC) in 1979,
revealed that 83% of the teachers and 47% of the school boards favoured the factfinder making
recommendations. The ERC states that the reasons for this seem to be related to the usefulness
of recommendations in aiding the parties to re-evaluate their positions, the fact that
recommendations can speed up the bargaining process and that recommendations focus on
issues and not on personalities. Therefore recommendations, it is felt, can induce

negotiations.(24)

Since the aim of factfinding is to advise the parties on the terms of settlement and not solely to
reveal the facts, some jurisdictions in the U.S. have considered changing the name of the process
to "advisory arbitration"(25) in order to more accurately reflect its intent.

As well, Yaffe and Goldblatt suggest that the process has an educational value since the parties
learn more about their own positions, more about the opposing party's position and about the
collective bargaining process itself.(26) In addition, it may serve as a "cooling-off" period once
an impasse is reached since the parties must channel their efforts into the preparation,

formulation and presentation of their cases before the factfinder rather than engaging in further



face-to-face bargaining and thereby facing an escalation of negative attitudes that have already
begun to develop.(27)

The Origins of Factfinding
Although its use is more widespread today, and primarily so in the United States, factfinding

has roots in legislation that can be traced to periods as early as 1888 in the U.S. and as early as
1900 in Canada.

In the U.S. factfinding was used primarily as a tool by the president to investigate labour
disputes in those areas of the private sector which held high public interest such as

transportation and utilities.(28)

In 1888 U.S. Congress passed the Transportation Act which authorized the president to appoint
temporary commissioners to investigate disputes that threatened to disrupt interstate
transportation.(29) Following this, the Railway Labor Act of 1926, which replaced the
Transportation Act, formally specified the appointment of factfinding boards when such
dispute arose. Even under these sets of legislation the factfinder's recommendations were

viewed as being the key to ending disputes.

However, in 1947, with the passage of the Taft-Hartley Act, the process was modified to
eliminate the issuance of recommendations and, instead, lengthened the factfinding stage. The
president, however, still retained the power to appoint a factfinding board when he deemed it
to be appropriate. Many senators criticized the act when it still constituted a Bill before
Congress, stating that, by not being able to make recommendations, the usefulness of the
factfinder would be limited. They felt that it might be better to allow the factfinder to use his
discretion in making recommendations in light of the needs of a particular case.(30) These

views, however, were ignored.

By not being able to make recommendations and limiting the process to a reporting function,
the process did little to prevent strikes and the government found that it had to rely quite

heavily upon the issuance of injunctions to end strikes.(31)

During the 1960's and 70's when most states began to independently grant bargaining rights to
public sector employees, there was a large reluctance on the part of elected officials to grant
them the right to strike as well.(32) Instead, they leaned towards imposing final and binding
arbitration. Wisconsin, for example, which was the first state to grant bargaining rights to public

employees in 1959, did not include the right to strike. However, as Kochan states,



"because of the general disfavour of arbitration, most states initially turned to
factfinding as a pragmatic compromise between the 'dual evils' of the right to strike and
compulsory arbitration".(33)

Just three short years after granting bargaining rights to public employees, Wisconsin, for

example, amended its legislation to substitute mediation and factfinding for arbitration.

By 1978 factfinding found its way into the negotiations laws of more than half of the states in
the U.S. with a majority using it in conjunction with some other form of impasse procedure
rather than as a process on its own. Most of the significant experience, however, and
consequently most of the studies of factfinding have concentrated in six states; Connecticut,
Massachusetts, Michigan, New York, Wisconsin and Iowa. Kochan states that "factfinding
continues to be the most common form of dispute resolution in use in the nonuniform (ie:

excluding police and firefighters) public sector."(34)
In Canada, the experience with factfinding is, today, less prevalent.

Some form of factfinding can be found in the Conciliation Act of 1900, the Railway Disputes Act
of 1903, the Conciliation and Disputes Act of 1906 and the Industrial Disputes Investigation Act
of 1907 as a means of resolving disputes of national concern.(35) Under these acts the
conciliation boards, possessing essentially factfinding functions, were allowed to issue
recommendations during the course of their inquiries. The system continued even during the
war under the Wartime Labour Relations Boards which declared that the parties were not
permitted to strike until they had exhausted the mediation process and had met with a tripartite

factfinding board.

By 1950 there was growing disenchantment with these boards and the legislation was amended
to allow the Minister of Labour to unilaterally dispense with the appointment of a board or the
parties to jointly request that the Minister not appoint a board. Even though, today, most
provincial private sector legislation provides for the appointment of a board should conciliation
(mediation) be unsuccessful and prior to the parties being able to strike or lockout, such boards
are rarely appointed.

However, factfinding appointments do occur provincially, in the Ontario teacher sector and
federally, via conciliation boards, under the federal Public Service Staff Relations Act and the
federal Labour Code. The case of the recent postal dispute in 1984 is an example where the third
party neutral, Stanley Hart, engaged in factfinding and subsequently released a report to the
parties and the public in an attempt to resolve the dispute and avert a national strike.



In 1960, when federal public employees were granted bargaining rights under the Public Service
Staff Relations Act, provisions were made for the union to choose between the strike route or

binding arbitration prior to bargaining.

If the former was chosen a conciliator or a conciliation board was mandatory before the parties
could strike. During this initial period, when the strike route was chosen, a board was
appointed in almost every circumstance. Jacob Finkleman, the first chairman of the Public
Service Staff Relations Board, stated that "certainly in the initial period ... it would be highly
improbable that I would bypass the factfinding tribunal".(36)

Finkleman's reasoning centred on the fact that the concept of public sector bargaining was new
and the parties, by statute, were prevented from negotiating certain types of issues such as
classifications. Since many gray areas existed the appointment of boards was thought to be
essential in assisting the parties to become familiar with the process and to better define those

areas that could be negotiated by the parties.(37)

Judge Alan Gold states that today "the factfinding board has become a meaningless process. (It
is) merely a necessary step before the union can strike ... and once this step is taken, then and

only then, the parties are ready to bargain seriously."(38)

Today, except for teachers in Ontario and federal employees, no provincial public sector
jurisdiction provides legislation permitting the use of factfinding. Most follow either the
private sector model by permitting strikes after the exhaustion of conciliation (mediation)(39) or

require binding arbitration(40) after the exhaustion of mediation.

The Factfinder

Earlier it was stated that the literature considers factfinding to overlap with arbitration and
mediation procedures. Accordingly, those who have studied the factfinder find it difficult to
cast him or her into a unique role. Rather, here as well, the role seems to be similar in part to
that of a mediator and in part to that of an arbitrator, although there tends to be agreement that
it may overlap more with that of the mediator than the arbitrator given the advisory nature of

the factfinding process.

Judge Alan Gold, for example, states that "the factfinder's role... seems in Canada at least... to

be that of mediation".(41) Finkleman, shares this view as well.(42)

However, this is not unique to Canada. Saxton states that "it is the persuasive ability and the
reputation of the man behind the factfinding that influence the parties around the bargaining

table."(43) Zack believes that the role of the factfinder and mediator are the same since the

9



mediator's "first function is to factfind (discover issues, discover the availability of funds,
etc.)".(44)

Howlett, on the other hand, feels that if a mediator, prior to the factfinding stage, has performed
his job well then the factfinder need not continue in the role of a mediator. He states that under
such circumstances "the role of the factfinder is primarily judicial."(45) Furthermore, he states
that factfinders should not be mediators since the factfinding process loses its value and
mediators would lose their ability to pressure the parties into a settlement since the parties

know that they will be mediating again.(46)

Similarly, Seamon feels that the roles should be separate since there are benefits to be derived
with a fresh perspective.(47)

Many studies have discovered that, in practice, factfinders themselves combine the roles of
mediator and factfinder whether or not they have been given the authority to do so by their

respective appointing agencies.

Separate studies conducted by Steiber and Wolkinson in their study of factfinding in Michigan
(48); by Yaffe and Goldblatt in their study of New York state factfinders (49)., by Gerhart and
Drotning in their study of 111 bargaining units across Iowa, Michigan, New York, Pennsylvania
and Wisconsin (50), and by the Education Relations Commission (ERC) in their study of
factfinders in Ontario, (51) have all found that factfinders engaged in mediation and in many
instances were encouraged by the parties to do so. The incidence of mediation during
factfinding ranges from 33% of all factfinding appointments in the ERC study to as high as 79%
in the Yaffe and Goldblatt study.

Furthermore, the Yaffe and Goldblatt study of factfinders indicates that factfinders were
generally successful when they engaged in mediation techniques informally. Most of the time
however factfinders obtain permission from the parties to mediate before actually doing so.(52)
As well, the parties, themselves, were of the opinion that mediation during factfinding was

more desirable and successful than mediation prior to factfinding.

Contrary to Howlett's view, cited earlier, that mediators lose a pressure point when factfinders
mediate, Gerhart and Drotning's study indicates that in the opinion of all who were
interviewed, factfinders who mediate do not detract from the mediator's ability to resolve the
dispute prior to the intervention of a factfinder. They conclude that "the existing policies of

encouraging factfinders to mediate where appropriate, best serves the public."(53)

Evidence of factfinders using mediation methodology is also present in the reports they issue.

Jossen, who studied factfinding reports in Wisconsin, Michigan and New York (54) discovered

10



that factfinders were more often adjusters (ie: mediators) than they were adjudicators (ie:

arbitrators).

This was so since they tended to use a balancing process by assigning weights to different
proposals based on the importance of the issue to each party.

Aside from the view that a factfinder is also a mediator, there are other perceptions of his role.

In keeping with the belief that factfinding is an educational process, Anderson finds that the

factfinder's role is that of an instructor.
He states:

... the role of a factfinder involves the talents of a professional whether as a mediator,
arbitrator or combination of the two. He will have to learn the nature of government and
the civil service procedure, and while he is being educated he will have to educate the
parties to the collective bargaining process."(55)

However, Anderson also sees the role of the factfinder as being partly akin to that of elected
officials since he must "substitute the discretion and judgement for that of legislative officials or
public officials".(56)

With respect to who the factfinder should be, there is some debate over whether the factfinder
should be someone appointed internally and therefore understands the issues and bargaining
process in much the same way that the parties do: or whether the factfinder should be an

external appointment who would be viewed as being completely neutral and unbiased.

Seamon feels that outsiders are preferred because they "are considered impartial and possess
neutral knowledge of the enterprise."(57) On the other hand, Stern's study of factfinding in
Wisconsin between 1966 and 1969 reveals that factfinders in that state, who are generally
outsiders, do not have the same familiarity as the parties and therefore tend to rely heavily on
general trends in society and the standards brought with them.(58). Thus an individual,
appointed internally, who is already familiar with the collective bargaining system for the
parties, may, initially, be in a better position to understand the issue separating the parties and
may be viewed by the parties as having the required expertise. However, it is also possible that

such an understanding may be gained as the factfinder gains more experience over time.

As well, there is some debate over whether a single factfinder should be appointed or whether a
panel would be more efficient. Seamon suggests that appointment of a single factfinder may
make the process more expeditious since it would be easier to schedule meetings and adhere to
time limitations whereas, with a panel, there may be problems in scheduling meeting times.

Furthermore, there may be the added problem of obtaining a unanimousset of
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recommendations from a panel.(59) On the other hand, Sulzner suggests that the
recommendations from a panel are more likely to be acceptable to the "press, public and
budgetary authority than those produced by a single factfinder."(60)

Aside from the debates over the role of the factfinder, how the appointment should be made

and the number to be appointed, there is agreement on several aspects about the factfinder.

First, the factfinder's initial duty should be to adduce the facts. For example, Saxton states that
"it is the obligation of factfinders to define the facts."(61) Howlett states that "a competent
factfinder ... is able to sift out those facts that are relevant and ... give some weight to the
respective powers of the parties."(62) Second, he should be given sufficient time to properly
complete his duties (63) and third, he should receive considerable support from the government
agency appointing him insofar as providing him with as much information as possible on

negotiated settlements and trend data related to salaries and employment levels.(64)

The Factfinder's Report

Three questions that are often raised with respect to the factfinder's report are: 1) Should the
factfinder make recommendations? 2) Should the report concentrate on being equitable to the
parties or acceptable? And, 3) related to the second question, what criteria should the factfinder

use when making his report?

There is no debate with respect to the first question. All authors agree that a critical element of
the process is the factfinder's recommendations and that factfinding without recommendations
is a futile experience.(65) Simkin states that "factfinders who are not allowed to make
recommendations have indulged in assessing blame to one of the parties (factfinding without
recommendations) is best (only) when used in advance of negotiations (as a means of assisting

the parties) to develop pertinent background facts on issues."(66)

Indeed, experience in the United States with factfinding under the Taft-Hartley Act, which
prevented factfinders from issuing recommendations, has shown that the process, under such
circumstances, does nothing to assist the parties in resolving impasses since they receive no

probable solution to their impasse, merely information that they may already possess.

There is some uncertainty, though, with respect to whether the report of the factfinder should

be equitable or acceptable to the parties.

On the one hand, some feel that since the factfinding process operates on the basis of

voluntarism and recommendations can therefore be rejected outright by either or both of the

12



parties, an equitable settlement may not necessarily be acceptable. Acceptability, then, becomes

the most important criterion.

Judge Gold states: "I tend to plump for the acceptability school. Perhaps I am a cynic but for me
anything that is acceptable is prima facie equitable the report must be a portrait of the
possible."(67) Similarly, Rehmus states that "the ultimate key to dispute settlements is
acceptability".(68)

On the other hand there are some who feel that the equity aspect of the report should not be
ignored altogether since certain types of issues, such as economic matters, lend themselves
more to being equally shared while others tend to be principle oriented and, therefore, cannot

be equally shared.
Rehmus states that,

"the answer lies somewhere between (equity and acceptability). Economic issues are
more commonly based on factual evidence whereas with policy issues the only 'fact' is
whether they exist in other public agreements. Therefore, agreements may in part be
based on equity but more strongly on what is likely to settle the dispute."(69)

The choice between acceptability or equity may have implications for consistency in the
issuance of factfinder reports. For example, in a sample of 50 out of 200 factfinding awards in
New York state, Doering found that factfinders were consistent in their awards related to
economic aspects of the agreement such as salary levels, working conditions and fringes.
Factfinders were less consistent with respect to policy issue and procedural matters such as
professional leaves, grievance arbitration (ie. advisory versus binding) and release time for
association officers. One explanation for inconsistencies is that factfinders may have differing
interpretations of what is fair and what is acceptable.(70) Alternatively, this may be equally
applicable to the parties themselves. That is, to the extent factfinder's base their reports on what
they perceive the parties will accept and that the parties, too, have differing interpretations of

equity and acceptablility, reports will vary.

Many studies, conducted, have found that factfinders tend to lean toward the acceptability
route. In their study of New York factfinding which included interviews with 60 factfinders,
Yaffe and Goldblatt found that "factfinders have primarily used the criteria of acceptability and
comparability in developing recommendations."(71) Similarly Jossen's study (citied earlier) led
to the conclusion that factfinders were primarily concerned with recommendations that both
parties could "live with" rather than making a distinction between "justified and unjustified
demands."(72) As well, in a study of Michigan factfinders in 1973, Steiber and Wolkinson found
that factfinders were "geared towards acceptability to the parties and not so much to public
interest."(73)
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If factfinders use acceptability as their prime criterion, this could have implications for the types
of issues factfinders are willing to consider since, as Zack states, "there are greater pressures on
the factfinder who must predict the acceptability of an advisory recommendation".(74)
Generally, factfinders, in an attempt to lessen those pressures, appear to be less willing to deal
with those issues that could pose problems of implementation to the parties or are trend-setting
in nature. Jossen's study of factfinding in three U.S. states revealed that issues best left to the
parties for resolution were frequently remanded to them for further consideration.(75)
Doering's study (cited above) showed that most often policy issues were referred to joint
committees for consideration outside of bargaining.(76) In short, then, factfinders will tend to
make more concrete recommendations on those issues in dispute already known to be well

established in the bargaining history of the parties.
What is likely to make the parties accept the factfinder's recommendations?

Some adopt the view that if the outcome of factfinding parallels that which would have occured
anyway under normal bargaining without the use of a neutral, the parties are more inclined to
accept the factfinder's recommendations. Anderson, for example, feels that "if the factfinder's
recommendations represent the predictable expectations of the parties, the chances of

acceptability are substantially increased."(77)

Howlett states that the factfinder should recommend "a settlement that is reasonable and has
some relationship to that which the parties might gain through collective bargaining".(78)
Similarly Yaffe and Goldblatt feel that "the parties must be persuaded that the factfinder's
recommendations accurately reflect the terms of employment both parties would have probably

agreed to if factfinding were not available as a strike substitute".(79)

Of great importance to the report's acceptance by the parties is the factfinder's rationale for
making certain recommendations. Seamon states that while the reports structure is essential to
the parties understanding of the issues in dispute, the most important feature is an explanation
of the reasons that led to the recommendations. He states: "... well reasoned recommendations
will be more likely to be accepted or will be used as the basis for further negotiations".(80) In
Canada, as well, the Ontario Education Relations Commission encourages its factfinders to
make recommendations with rationale and data so that they are more acceptable to the parties
and better understood by the public.(81)

There are other factors that may dictate acceptability.

Seamon suggests that the parties should play a role in the selection of the factfinder in order to
raise the possibility of acceptability of the recommendations.(82) Zack suggests that
recommendations may be more acceptable to the parties if they are given time to discuss the
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report of the factfinder and reshape them as necessary rather than immediately or automatically
releasing the report to the public. Release to the public by the government agency, he states,
should be discretionary.(83)

Finally there is some evidence that recommendations which reflect the manner in which
negotiations are conducted may be more acceptable to the parties. That is, if negotiations are
traditionally conducted on an issue-by-issue basis, the parties are more likely to accept reports
that provide recommendations on an issue-by-issue basis. An ERC study of 74 teacher
organizations and 86 school boards revealed that 767. of teacher groups and 587. of the school
boards felt that recommendations should be issue-by-issue, reflecting the fact that most teacher
negotiations in Ontario are conducted on an issue-by-issue basis.(84) In the study the ERC states
that the "parties want to know the rationale on each issue" and that "recommendations
presented as a package are more difficult to accept” with less likelihood of narrowing the field
of dispute.(85)

Other than the actual structure of the report being a key to its acceptability by the parties,
authors believe that there are factors impacting on the process that can influence the

acceptability of the report.

One set of factors relates to institutional variables. Some feel that factfinding may be more
effective with inexperienced negotiators.(86) Since factfinding serves to educate inexperienced
negotiators on the intricacies of the collective bargaining process, factfinding may have more of
an impact on them than it would on experienced negotiators who may better be able to detect

weaknesses in the process and effectively exploit them to their advantage.

As well, a stable political climate (87), less militant and weaker unions (88), and a mature
relationship (89), when present could result in factfinding producing more positive results.
McKelvey states that such factors are more likely to be present in smaller communities and
rural areas where, for example, memberships are smaller and consequently where labour
strength and militance tends to be less in both the public and private sectors.(90) Similarly,
Kochan, who studied the effectiveness of impasse procedures in five of the largest cities in New
York state arrives at the same conclusion as McKelvey. He notes that in larger jurisdictions,
political, interpersonal and organizational factors that can lead to impasse, are often more

complex than in smaller ones.(91)

Drotning and Lipsky note that certain economic factors can impact on factfinding.(92) Where
public sector employers feel that certain monetary issues command a large expenditure that
exceed budgetary allocations, they may be less willing to accept factfinder recommendations
requiring them to commit funds they feel that they cannot afford.(93) Hence, the employer's
ability to pay is a factor impacting on the factfinding process. As well, to the extent that the
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outcomes of some negotiations act as precedents for other groups who may be bargaining
shortly afterward, the parties engaged in these latter sets of bargaining may be less willing to
accept recommendations that do not follow along with key settlements.(94) Finally, Drotning
and Lipsky state that there may be a greater reliance on factfinding as labour markets tighten
for certain occupational groups; since this implies higher starting salaries (95) and therefore

impacts on the employer's ability to pay for new hires.

A third factor often cited relates to whether the parties pay for the process. While many of the
U.S. states and Ontario provide the process to the parties free of charge, the states of Wisconsin,

Massachusetts, Connecticut and New York require that the parties share the cost of the process.

There are those who believe that imposing a cost on the parties raises the cost of disagreement
in much the same manner as does a strike. Anderson, for example, states that if the factfinding
process is intended to be a procedural substitute for the ability to strike, then there should be a
cost to the parties for using the process.(96) Similarly, McKelvey feels that if there is no cost
attached to the process, the parties may be less inclined to accept the results than if they had a
financial stake in the process.(97) Zack feels that imposing a cost could reduce the number of
issues placed before the factfinder and shorten the factfinding stage, since, there are fewer
issues on which the factfinder must report and the parties may wish to make presentations
more rapidly in order to minimize costs.(98) In short, authors believe that if the parties are to
derive benefits from the process they should share in the costs of the process that grants them

such benefits.

In studying whether paying for the process can influence party acceptance of a factfinder's
recommendations, Jossen found, in Wisconsin and New York where the costs of the process are
shared by the parties, that, as compared to those states where the process was provided free of
charge, there was a greater percentage of parties accepting, or at least giving more consideration

to the recommendations of the factfinder.(99)

One final set of factors relates to the positioning of the procedure in relation to other impasse
procedures. That is, outcomes of factfinding may be influenced by whether factfinding precedes

or follows certain procedures. This will be examined in a later section.

Advantages of Factfinding
While the literature on the advantages of factfinding tends to be considerably less than the

criticisms, there are opinions, nevertheless, suggesting that factfinding may have some benefits.
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Some of the more traditional beliefs view factfinding as a process that can assist the parties in
clarifying the issues (100), force the parties to consider facts and positions they may not have
considered before (101) and, if not resolve the total dispute, at least aid in reducing the number

of issues in dispute.(102)

However, this new-found understanding is not limited to the parties themselves. The
factfinder's report, when released to the public can heighten public understanding of the issues

in dispute as well.(103)

Many of the advantages proposed by authors of factfinding centre around the behavioural
effects it has on the parties. When faced with an environment of rising hostilities once an
impasse is reached, arriving at a settlement can become that much more difficult since negative
attitudes may cloud the perceptions of the parties thereby turning the reasonable into the
unreasonable. Aside from the informational requirements the parties need in order to reach a
final resolution, they also need an environment that allows them to concentrate on bargaining

and help to calm them.

To this extent, Zack suggests that factfinding offers a hope of minimizing and controlling
hostility while also providing a forum for communication.(104) Others feel that the process can
even assist the parties in modifying and restoring positive behaviour towards each other.(105)
As well, behaviour modification can result from the application of pressure on the parties. The
ERC suggests that the factfinder's report "can mobilize public opinion and exert public pressure

to settle especially if the report contains recommendations."(106)

Several authors suggest, as well, that factfinding can assist the parties in face-saving. (107) For
example, when faced with having to choose a set of recommendations known to be reasonable
and facing constituents who feel that the recommendations are unreasonable, the parties can
use the process to make constituents believe that they were forced to accept the factfinder's

recommendations.

In some cases the factfinder, himself, may assist the parties in doing this. Rehmus states that
"the factfinder may find himself allied with the parties in an effort to persuade the public and
the legislators of contract terms on which the parties themselves are in tacit agreement".(108)

To the extent that this enables the parties to persuade the public, union constituents and
employer constituents that the agreement reached is fair, it can also ease the rigors of

bargaining and aid the parties in any post-negotiation briefings they may conduct.

Many feel that the process as a whole can be advantageous to the extent that it allows the

parties to "cool-off" and in so doing can act as "a catalyst that changes the course of
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negotiations" (109) since the parties channel their energies toward the issues, the factfinder's
report and his recommendations, and away from negative attitudes. In so doing a major source

of the impasse is eliminated.

Finally as stated earlier, the factfinding process can educate inexperienced negotiators. Not only
are they educated on the issues in dispute and the intricacies of the collective bargaining
process, they attain a better understanding of the opposition's attitudes to certain issues through
the report of the factfinder.

Criticisms of Factfinding

Although initial experience with factfinding led many to believe that it best served to resolve
conflict because it gave, to the parties, information critical to the resolution of the dispute, the
associated behavioural effects of the process have led many of the same authors to become
increasingly skeptical of its value. In this section the major crticisms of factfinding are

examined.

One criticism is that factfinding has a narcotic effect on the parties. Kochan describes the effect

as,

"(the) fear that the absence of an effective strike threat reduces the motivation to bargain
and ultimately results in a process (where) the parties become overdependent on (an)
alternative procedure."(110)

In short, the parties become addicted to the process believing that it will lead to a more

favourable settlement than would normal bargaining.

Downie believes that such an effect is easily developed when the process becomes a statutory
requirement. He states that "more and more procedures provided by the legislation will be used
by the parties."(112) Presumably since most statutory impasse procedures provided to the
parties in the public sector are free of charge, the legislation, in effect, removes the cost of

disagreement.

Moreover, he also states that the "legislation could lose its efficacy" since "the parties build the
procedures into their bargaining strategies and tactics and overutilize them over time".(113) In
essence, the parties attempt to shelter themselves from any anticipated ill-effects of the process
or exploit any weaknesses found in the process.

The ERC suggests other reasons as to why a narcotic effect may develop.
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First, there may be forced usage. Since the Ontario legislation governing teacher negotiations
imposes a mandatory time when factfinding must begin (this legislation will be addressed in a
later section) the parties may find themselves in the factfinding stage even before an impasse

has actually occurred.

Second, "issues may be of a complex and vital nature".(114) Since the underlying intent of
factfinding is to provide the parties with information, the parties may discover that factfinding

is a cheap and efficient source of up-to-date information.

Third, "the reports are predictable in nature".(115) If so, then using factfinding may be attractive
to the extent that the parties can better predict outcomes and make contingency plans ahead of

time by building such outcomes into their bargaining strategies.

Finally there may be a "desire to experiment with pressure points after factfinding".(116) Under
such circumstances factfinding may be used constantly in order to give the parties a point of
reference from which they can best measure the effects of pressure applied at selected intervals

once factfinding has been completed.

Kochan suggests, as well, that the procedure may have a "half-life".(117) That is, as the parties
overuse the process they may become increasingly disenchanted with the results. Under such
circumstances they would no longer view the process as an effective means of resolving their
dispute and turn, instead, to other alternatives such as sanctions. In these situations, as well, if

factfinding is a statutory directive, the legislation loses its efficacy.

Gatewood's study of factfinder awards in Wisconsin revealed that this phenomenon does take
place.(118) After studying awards issued between 1962 and 1974 he noted that the high regard
for factfinding in earlier years began to erode. Increasingly awards were rejected and followed
by strike activity. As an explanation for this Gatewood suggests that the "decrease in the interest
of awards does not stem from the ineffectiveness of factfinding but from the parties” use of

some different standard by which to gauge the effectiveness of the procedure".(119)

A second criticism of factfinding is that it may chill the parties in their bargaining
positions.(120) That is, if the parties anticipate being forced into making concessions during an
impasse procedure, they may "hold back believing that they will be in a better position before
the factfinder".(121)

One the one hand, the parties do so believing that they have nothing to lose by remaining
steadfast. As Zack states,

"why offer as much if going to factfinding is inevitable and if there is a reasonable
chance that the factfinder will award funds beyond what is reasonable."(122)
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Additionally, Kochan states that the "parties avoid making compromises believing that the
factfinder will split the difference."(123)

On the other hand, the parties may fear that by conceding, their position may be prejudiced if
they have to proceed from factfinding to another impasse procedure such as mediation or
arbitration. Where this is the case, the parties then become less willing to "bear their souls".(124)
In short, "less meaningful bargaining may take place before the intervention of a third party"
(125) and concession activity or hard bargaining during face-to-face negotiations is substantially

reduced.

One study of factfinding conducted in Wisconsin and New York by Word during 1972 revealed
that 80% of the parties rated bargaining prior to factfinding as either slight or non-existent.(126)
Kochan found similar results when he examined police and firefighter bargaining in New York
state. Respondents claimed that they held back concessions prior to impasse under both
factfinding and arbitration statutes.(127)

Similarly, after examining factfinding in 28 states Northrup concluded that "factfinding may be
more crisis-creating rather than crisis-solving since knowledge that a factfinding board will be
named is an invitation to refuse to settle or to bargain until after the factfinding report has been

made ... then (the report) can be used as a springboard for more."(128)

On the other hand, an ERC study of Ontario 74 teacher organizations and 86 school boards in
1979 revealed that 75% of the parties felt meaningful bargaining had taken place prior to the
appointment of a factfinder (129) and that 46% of the parties felt that the process had no effect

on prior negotiations.(130)

Thus the results on whether factfinding creates a chilling effect are mixed. These results may, in
large part, be biased to the extent that they reflect the attitudes of the parties to impasse
procedures in general rather than being based on what actually did occur at the bargaining
table. Therefore, while factfinding may induce a chilling effect, measuring such an effect is
difficult.

The chilling effect, however, is not limited to face-to-face negotiations. Some suggest that it may
carry-over into the factfinding process itself. Simkin, for example, states that "during the
interval between the appointment of the factfinder and the issuance of the report any
bargaining that may have occurred is almost certain to stop, knowing that recommendations
will be forthcoming".(131) Gatewood's study (cited above) of factfinder awards in 28 states
leads him to conclude that "serious bargaining may not ensue until after the factfinder's
recommendations have been made... (Factfinding) may allow the parties to defer to a third
party the responsibility to aggressively attempt to resolve difficult issues."(132)
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The net effect of the narcotic and chilling effects are that negotiations become unnecessarily
protracted. The ERC suggests that the parties may knowingly want negotiations to be lengthy
as a "show for constituents (to display) that they have gone the full route", or, in some cases, to

obtain leverage for situations occurring outside bargaining such as local elections.(133)

Related to the unnecessary length of negotiations, Kochan feels that it simply "pushes the 'final
hour' or moment of truth farther into the future".(134) That is, the parties feel less pressure to
conclude bargaining knowing that factfinding has pushed the end point of negotiations, which

normally would be the expiration of the contract, farther into the future.

Another set of criticisms centre around the factfinder himself. One is that factfinders sometimes
lack the expertise required to make meaningful reports and recommendations. After surveying
school board trustees, the ERG discovered that many felt factfinders lacked competency and
experience with respect to the educational system and, as a result, often made "naive"
recommendations.(135) Such recommendations, it was felt, in turn raised expectations which, if
not met, could result in mediation or sanctions. The difficulty of obtaining experienced
factfinders is a common view.(136) As well, some feel that since reports can be rejected by the

parties, the factfinder has little power to effect a settlement.(137)

Many criticize factfinding on the basis that the factfinder's report does not produce the public
pressure it was intended to create that would force the parties into a settlement.(138)  The
ERC's 1979 survey of teacher organizations and school boards revealed that news
coverage of disputes was either moderate or very little, and, that the parties felt media attention
to have no effect on their bargaining.(139) As Zack states, the reason for this may stem from
the fact that most disputes involve issues that are of a non-critical nature, occur in small
suburban and rural communities that lack adequate press facilities, and result in reports that are
dull. As a result, the public is either not informed or simply not interested.(140) In an effort to
create more interest in the dispute, the ERC issues summary highlights of the key elements in
the dispute to the press.(141)

Finally, a fifth set of criticisms are related to the factfinder's report itself. Other than being of a
non-binding nature and therefore easily rejected (142) some are critical of the fact that reports
tend to be predictable.(143) Furthermore, there are views that factfinders may make
recommendations that are not easily implemented (144) or may be systematically biased to
favour one party.(145) It should be noted, however, with respect to this latter belief, the ERC in

surveying the awards of its factfinders claims that it has found no such biasing.(146)
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The Alignment of Factfinding With Other Impasse Procedures

As was explained in discussion of the factfinder's role, one source of debate about the process is
whether factfinding and mediation should be combined. However, much debate exists, as well,
over where factfinding should be positioned in relation to other impasse procedures. That is,
should it occur after or before mediation? Should it be the last step after mediation? Or, should

it occur prior to arbitration?

Those who feel that factfinding should occur after mediation view mediation as a process that
can, if not resolve the impasse, at least help the parties to narrow the number of issues in
dispute thereby giving the factfinding process more clout.(147) This was the reasoning that the
Matthews Commission held when it reviewed the experience of Ontario teachers under
factfinding and determined that there should be more mediation before the factfinding stage.
The parties, they believed, should be given every opportunity to reach an agreement before the

appointment of a factfinder.(148)

Zack adds that if this were to be the manner in which the procedures are aligned then the
factfinder should not receive any evidence of what transpired at mediation. This, he states,
would "give the parties greater freedom to compromise without feeling that this will be used as
the outside limits of the factfinding stage."(149)

On the other hand, there are those who believe that mediation should follow the factfinding
process because factfinding should be the process to aid the parties in narrowing the area of
disagreement before proceeding to the mediation stage.(150) Since a mediator must initially
engage in a form of factfinding to the extent that he must first determine the outstanding issues
and then ascertain the facts surrounding those issues before he can effectively mediate the
dispute, having factfinding prior to mediation would eliminate a considerable amount of
procedural duplication.(151) This, however, would require that the mediator be allowed to read
the factfinder's report.

Thus, regardless of the manner in which factfinding is aligned with the mediation process (ie.
whether it occurs prior to or subsequent to mediation), the belief is that the initial procedure
would assist the parties in either resolving all issues or at least eliminating a majority of them

thereby giving the latter procedure more flexibility to "clean up" the remaining items in dispute.

One interesting alignment of procedures occurs when the factfinding stage takes place before
arbitration. In theory knowledge that an arbitrator's binding award could possibly include some
of the undesirable recommendations of the factfinder, should scare the parties into making
concessions prior to arbitration, thereby reducing the area of disagreement.(152) This may be

particularly true where the arbitration process is that of final offer selection by package where
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the arbitrator may not only choose from between the packages of the parties but may choose the

factfinder's recommendations as being the binding award.

In a study conducted by Gallagher, Feuille and Chaubey (153) that sampled 88 dispute cases
involving wages, it was found that, in more than two-thirds of the cases, factfinder
recommendations constituted the settlement when factfinding preceeded final-offer arbitration.
In these cases the factfinder's report significantly reduced the risk that the opponent's package
would be picked by the arbitrator. In those cases where the recommendations did not constitute
the final settlement, factfinding at least helped to reduce the number the issues that ended up at
arbitration. However, it is interesting to note that factfinding preceeding arbitration often
resulted in the parties making more expensive demands as opposed to arbitration without
factfinding or factfinding without arbitration. It would seem, therefore, that since the parties
realize that they may have to go through two stages, each requiring them to make concessions,
they compensate by starting with initial positions that are farther apart than would have been
had factfinding not been linked to arbitration. In fact the study found that when arbitration and

factfinding were not linked together, wage positions were more moderate over time.

Therefore, once again, the effect of the factfinding process, when it occurs before arbitration,

would be at least to narrow the range of disagreement.

Opinions in this debate seem to point to one main factor. Factfinding is a process that should

not stand alone.

Rather, other impasse procedures should supplement factfinding with the underlying aim being

that the parties voluntarily reach an agreement before having a settlement thrust upon them.

Summary of Literature Review
The first part of this study examined factfinding based on a review of the existing literature in
order to gain a better understanding of the process, and its strengths and limitations.

Since one of the critical factors causing impasses during collective bargaining is lack of
sufficient information with which bargaining positions can be assessed, the underlying intent of
factfinding is to give each party some insight into the other side's views on the items in dispute,
information on recent settlements in the same sector and, more importantly justified

recommendations for settlement.

The process resembles interest arbitration in that a hearing is held at which items in dispute are
submitted to a neutral along with each party's rationale for why their position should constitute
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the final agreement. However, the two differ to the extent that the award provided by an

arbitrator is final and binding whereas the recommendations of a factfinder are not.

The advisory nature of the process has given rise to beliefs that since recommendations can be
rejected, the factfinder should attempt to make them more acceptable to the parties rather than
equitable. The best way to accomplish this seems to be to supplement recommendations with

factual data and credible reasons for why a particular recommendation was made.

However, in the event that the parties remain unconvinced of the acceptability of the report, the
parties may have to be coaxed into making a settlement since prolonged impasses may cause
friction to escalate and could result in the use of sanctions, if the legislation so permits. One way
to effect this is by threatening the parties with release of the factfinder's report to the public in
hopes that perceptions of negative public sentiment will force them to settle. Additionally, a
certain degree of persuasion may emanate from the factfinder himself through the use of
mediation tactics. Several studies were cited that suggest factfinders do in fact engage in

mediation whether overt or not.

Although the process seems simple and its goal of educating the parties with needed
information should result in a settlement, or at least a narrowing of the issues in dispute, there
may be behavioural side-effects, as there are with any impasse procedure, that have led many to
become critical of the process. First, there is the possibility of a narcotic effect stemming from
increased dependency on the process to effect a settlement since it is provided to the parties free
of charge, in many jurisdictions, and is a cheap source of valuable information. Second, there is
the possibility of a chilling effect resulting from a reluctance by each party to compromise
during face-to-face bargaining in hopes that the factfinder will "split the difference". And third,
there may be a half-life effect emanating from increased disenchantment with the process as the
parties mature with it and become aware of its limitations. All three of these effects can result in
the process losing its efficacy, thereby leading to unnecessary protraction of the dispute and

negotiations in general.

Other criticisms from both authors and the parties involved with factfinding centre on the fact
that media exposure of the factfinder's report is limited in scope, factfinder recommendations
are often difficult to implement, and factfinders lack expertise with respect to the environment

in which the parties are bargaining.

Despite the criticisms, though, there are factors that can heighten the effectiveness of
factfinding. Factors such as a low degree of union militancy, use in smaller communities where
political and societal influences tend to be less complex, use with inexperienced negotiators and
use with parties whose relationship is not aggressive in nature can all place the process in a

more positive setting.
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Other factors centre on where the process is positioned in relation to other impasse procedures.
With mediation, for example, it can serve to either narrow the range of disagreement between
the parties, if it preceeds mediation or "clean-up" those issues left over if it follows mediation.
Its most powerful impact, though, comes when it precedes final-offer (package) arbitration. In
this situation the inducement to settle in advance is augmented given that the arbitrator may
not only select from between the final packages of the two parties but may elect to choose the
factfinder's recommendations as the final and binding award. In any event, regardless of how it
is aligned with other impasse procedures, the literature seems to point out that the process is
most effective when it supplements other impasse procedures rather than being used on its

own.

The next half of this study, however, deals in part with the question of whether factfinding is
best used by itself or is more effective when supplemented with mediation, to the extent that it

can help to shorten the length of negotiations for the parties.

25



PART II - AN EMPIRICAL STUDY OF FACTFINDING
The Case of Factfinding for School Boards and Teachers in Ontario

Hypothesis

As noted in the literature review portion of this study, one of the factors leading to negotiation
impasses is lack of information. That is, each party, in not having sufficient information to
evaluate their own positions and those of the opposing party, often reach an impasse. It follows
from this, then, that the smaller the amount of information possessed by the parties, the more
likely an impasse will occur. As a result, negotiations are likely to become quite lengthy until
such time as they receive such information with which positions can be re-evaluated. In short, it

can be said that a lack of information will lead to a protraction of negotiations.

To this extent factfinding can be a useful tool for the parties. Since factfinding is premised on
providing the parties with information for resolving an impasse, it should follow that
factfinding can shorten the time spent in negotiations. However, while any form of intervention
is bound to add to the absolute duration of negotiations, the value of factfinding will be realized
if it can facilitate arrival at an agreement more expeditiously than could other forms of third

party intervention.

The central question, then, for the latter part of this study centres on whether factfinding
shortens or whether it lengthens the collective bargaining process relative to other third party
mechanisms, notably mediation? Related to this are questions of whether factfinding can

accomplish this by itself, or is best used with mediation, as is suggested by many authors.

Based on this, it was hypothesized that factfinding can help to shorten bargaining more
effectively than could mediation alone and even more so (ie. shorten it even further) when

supplemented with mediation.

In order to confirm or refute this hypothesis the second part of this study undertook to examine
the factfinding experience of the only jurisdiction in Canada currently using the process for the
resolution of negotiation impasses; that of teachers and school boards in the province of
Ontario. However, before describing the results it was thought best to briefly describe the
collective bargaining legislation containing the factfinding procedure in order to provide some

perspective of how and when it is used.

The Structure of Bill 100

The Ontario School Boards' and Teachers' Collective Negotiations Act (154), more commonly

referred to a Bill 100, is a unique piece of collective bargaining legislation for two reasons. First,
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it is the only Act which formally provides for mandatory factfinding in the event the parties
reach an impasse. Second, it provides for a multitude of additional impasse procedures that

encompass factfinding and, in effect, lend support to the process. For example, the parties may

select from among pre-factfinding mediation, post-factfinding mediation, post-mediation final-

offer arbitration and strike/lockout.

While, at first glance, the Act may appear to be overly complex because it does provide such a

variety of impasse procedures, careful examination of the Act reveals an orderly structure for

school board negotiations. This is depicted graphically in Figure A.

Under the Act, the parties are not restricted with respect to their scope of bargaining.(155) That

is, any term or condition of employment may be negotiated.

However, for all school boards, the expiry date of the agreement is August 31st (156) of the year

in which the agreement is due to expire and notice to bargain for the renewal of the agreement

must be submitted in writing to the opposing party during the month of January in the same

year.(157) If notice is not given the agreement in force automatically continues for each yearly

period, ending August 31st, until a year in which notice is given.(158)

Figure A- The Structure of Bill 100
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Upon receipt of the notice, the parties must then commence bargaining no later than 3U days
from the receipt of the notice.(159) From this point, until 60 days after the issuance of the
factfinder's report to the public in the event of an impasse, or until such time as the new
agreement comes into force, the employer is not permitted to alter the terms and conditions of

employment.

Once bargaining has commenced (normally no later than the first week of March), the parties
have until August 31st to reach a settlement. During this period, if the parties feel that they have
reached an impasse, third party assistance in the form of mediation, factfinding or arbitration
may be requested.(160) If, however, arbitration is requested then all rights to be able to strike or
lockout are assumed to have been waived by the parties.(161) It should be noted as well that if
the ERG feels the parties may benefit from third party assistance during this period it may
unilaterally appoint a third party neutral.

After August 31st has passed, however, third party assistance becomes mandatory and a
factfinder is appointed. This is so since, on the one hand, the collective agreement has expired
and on the other hand the parties are assumed to have reached an impasse. This latter point is
significant since an impasse may not have been reached as yet and the ERC, as a result of the
legislation, may be forced to prematurely appoint a third party. If this is the case, then the

collective bargaining process may be over-regulated for some sets of negotiations.

Within seven days of his or her appointment, the parties are required to submit, to the
factfinder, all items that remain in dispute.(162) While the factfinder may consider anything felt
to be relevant in making recommendations that would resolve the dispute, section 21 of the Act
specifically requires the factfinder to consider: 1) conditions of employment outside occupations
in the teaching sector, 2) geographic and local factors, 3) the cost of any particular issue to the
school board, and 4) the interests and welfare of the public. Therefore, it is expected that his or
her report will be structured along these guidelines.

The factfinder has 30 days, from the date of appointment, to complete and submit to the ERC a
report that contains recommendations.(163) Subsequent to this, the report is given to the parties
and the parties are given 15 days to consider the report and reach an agreement.(164) Section 24
explicitly states that the report is not binding upon the parties but is "made for the advice and
guidance of the parties". During this period the parties may request, or the ERC may appoint by
its own discretion, further third party assistance.(165) This is generally limited to mediation
since permitting a second factfinding session can prove to be a costly venture and is unlikely to
give the parties more information than they already received from the first factfinder's report.
Notwithstanding this, however, the report of the factfinder is released to the public once the 15
days have passed.(166)
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Once this latter 15 day period (167) has passed the parties may request either conventional or
final-offer arbitration.(168)

However, if the parties choose the strike/lockout route then an additional 15 days must pass
from the date that the report was made public, before the parties can resort to sanctions.
Therefore a full 30 days (169) must pass from the time the factfinder completes his report to the
time the parties are allowed to strike or lockout.

The parties, though, must still pass over some additional hurdles before the actual strike or
lockout can begin. During this latter 15 day period the union is required to hold a vote, under
the supervision of the ERC, on the last offer received from the school board.(170) If a majority of
members are iu favour of the offer then no strike or lockout will occur and the agreement is
settled. If, however, the offer is rejected then a mandatory strike vote, again under the
supervision of the ERC, is held in order to determine whether union members wish to hold a
strike.(171) Should this also be rejected by a majority of members then the parties are not
allowed to resort to sanction and must, therefore, return to the bargaining table for further
negotiations. If a strike is the wish of the membership then the union is required to convey this

to the school board in writing at least five days before the commencement of the strike.(172)

The declaration of a strike is also a signal to the school board that it has the authority to lock-out
if it so chooses.(173) However, in either circumstance, the principals and vice-principals of the
schools that are to be involved in the strike or lockout, are not permitted to be a party to the

strike or lockout even though these positions are in teacher bargaining units.

The collective bargaining process under the Act, viewed as a whole, is purposely designed to
place obstacles in the path of the parties in order to prevent the premature use of sanctions that
could hinder public education. To this end, factfinding plays a critical role. Only when all

avenues have been exhausted, are the parties allowed to resort to these weapons.

Methodology

In order to test the hypotheses proposed earlier, it was necessary to obtain enough detailed data

pertaining to teacher/school board negotiations in Ontario.

Under the School Boards' and Teachers' Collective Negotiations Act, the Ontario Education
Commission (ERC) was established to oversee collective bargaining for the teachers' sector in
order to ensure compliance with the Act; to provide the parties with third party assistance in
the event of impasses, and to provide the parties with detailed neutral data pertaining to
negotiated settlements, collective agreements, salaries and salary structures within the teachers'
sector. Therefore, almost all of the information required for this part of the study was obtained
from the ERC.
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In order to better service school boards and teacher federations with the data they may need,
the ERC houses a computer system that allows for easy retrieval of data from a detailed data
bank. As a result, the information for this study was readily available.

Data, spanning a six year period from 1977/78 to 1982/83, were obtained in order to determine
whether trends related to factfinding and mediation usage and their subsequent impact on the

length of negotiations could be determined.

For each year, the data covers a total of 200 school boards representing 76 elementary school
boards, 76 secondary schools boards and 48 Roman Catholic schools boards. The data, in each

year, is comprised of the following variables:

1) student enrolment in each school board,

2) teacher complement in each school board,

3) the economic region in which the school board is situated,

4) the length of negotiations, in months, for each school board engaged in collective
bargaining,

5) for each school board, the type or types of third party assistance, exclusive of arbitration,
used by the parties if an impasse was reached,

6) the length of the agreement negotiated by each school board engaged in collective
bargaining, and,

7) the wage increase negotiated by each school board engaged in collective bargaining.

An eighth variable, related to the economic region and used as its proxy in the study, was the
housing price index for which the data was obtained from Statistics Canada's housing price
index.(174) Originally the consumer price index was thought to be a more appropriate proxy.
However, Statistics Canada does not provide enough detail to its data that would allow for easy
categorization in accordance with the ERC's economic regions. The housing price index did

provide the necessary detail and was therefore used to simulate inflationary conditions.

While, for the most part, length of negotiations and the type of third party assistance used were
the variables upon which the study concentrated, with the former being the dependent variable,
the other variables were included in order to control for external factors that may impact on the

bargaining process and hence affect its length.

Statistical analysis was performed using the resources of the Queen's University Computing

Services and the Statistical - Analysis System (SAS) software package.
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Third Party Usage

In order to determine the impact of factfinding on the length of negotiations and whether the
process alone or in conjunction with mediation had differing influences, it was first necessary to
define the different combinations of factfinding and mediation available to the parties under the
Act.

These are:

1) mediation only

2) factfinding only

3) pre-factfinding mediation plus factfinding

4) factfinding plus post-factfinding mediation, or,

5) pre-factfinding mediation plus factfinding plus post-factfinding mediation.

However, before dealing with the length of negotiations, this section proposes to give an

overview of third party usage as it relates to the five combinations noted above.

The experience of the parties with each of these for the six year period between 1977/78 and
1982/83 is shown in Table 1. For comparative purposes those agreements negotiated without the

use of third party assistance is shown as well.

While the table shows that most agreements during this period were negotiated without the use
of third party assistance, a majority of those bargaining situations requiring a third party
(35.5%) relied on factfinding only, without the use of mediation. This was closely followed by
negotiations that used factfinding in conjunction with post-factfinding mediation. Mediation,
both before and after factfinding, was the combination least used and occurred in only 6% of

negotiations that used third party assistance over the six years.

By school board type, Table 2 shows that, over the same six year period, the use of third party
assistance has been more prevalent for secondary school boards than for elementary or Roman
Catholic school boards, with more than half of all agreements negotiated for that school board
type requiring some form of third party assistance. However, elementary schools boards
followed by Roman Catholic schools boards have used factfinding alone more often than have
secondary school boards. Similarly, elementary schools have used the third party combination
of factfinding followed by mediation more often than have seconday school boards and Roman
Catholic school boards.
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Table 1 - Third Party Usage by School Boards Engaged in Negotiations (all school
board types — 1977 to 1983)

6 Yr.

1977/78 1978/79 1979/80 1980/81 1981/82 1982/83 Total
Total agreements
negotiated 191 179 158 109 137 133 907

(100.0%) (100.0%) (100.0%) (100.0%) (100.0%) (100.0%) (100.0%)
Agreements not using
third party 111 64 53 57 77 77 439
% of total agrs. (58.1%)  (35.8%) (33.5%) (52.7%) (56.2%)  (57.9%) (48.4%)
Agreements using
third party 80 115 105 52 60 56 468
% of third party agrs. (41.9%) (64.2%) (66.5%) (47.3%) (43.8%) (42.1%) (51.6%)
Mediation only 21 9 4 8 19 13 74
% of third party agrs. (26.3%)  (7.8%) (3.8%)  (154%) (31.7%) (23.2%) (15.8%)
Factfinding only 24 46 45 18 13 19 165
% of third party agrs. (30.0%)  (40.0%) (42.9%) (34.6%) (21.7%) (33.9%) (35.3%)
Pre-factfinding med.
+ factfinding 10 11 13 6 11 10 61
% of third party agrs. (12.5%)  (9.6%)  (12.4%) (11.5%) (18.3%) (17.9%) (13.0%)
factfinding + post-
factfinding med. 16 40 34 18 12 11 131
% of third party agrs. (20.0%)  (34.8%) (32.4%) (34.67%) (20.0%) (19.6%) (28.0%)
pre-ff. med.+
factfinding + post-£f.
mediation 9 9 9 2 5 3 37
% of third party agrs. (11.3%)  (7.8%) (8.5%) (3.8%) (8.3%) (5.4%) (7.9%)

Data Source: Ontario Education Relations Commission
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Table 2 - Third Party Usage by School Boards Engaged in Negotiations (by school
board type - 6 year aggregate) (1977 to 1983)

Roman
Elementary Secondary Catholic

Total agreements
negotiated 348 335 224

(100.0%)  (100.0%) (100.0%)

Agreements not using
third party 187 135 117

% of total agrs. (53.7%) (40.3%) (52.2%)

Agreements using third

party 161 200 107
% of third party agrs. (46.3%) (59.7%) (47.8%)
Mediation only 23 34 17
% of third party agrs. (14.3%) (17.0%) (15.9%)
Factfinding only 64 63 38
% of third party agrs. (39.8%) (31.5%) (35.5%)

Pre-factfinding med. +

factfinding 13 30 18

% of third party agrs. (8.1%) (15.0%) (16.8%)
factfinding + post-

factfinding med. 55 52 24

% of third party agrs. (34.2%) (26.0%) (22.4%)
pre-ff. med.+

factfinding + post-ff.

mediation 6 21 9

% of third party agrs. (3.7%) (10.5%) (8.4%)

Data Source:

Ontario Education Relations Commission
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Referring once again to Table 1, an interesting pattern emerges when one examines the five
combinations across the six year period. These figures have been transferred to Figure B in
order to show graphically how the combinations have fluctuated.

Examining factfinding and mediation as two separate processes shows that use of factfinding
rose during the first two sample years. From 1979/80 to 1982/83 factfinding experienced a
decline in usage but rose once again during the final sample year. By comparison, mediation
has fluctuated inversely to factfinding. That is, during those years when factfinding experienced
an increase in usage, mediation experienced a decline and, vice versa, when mediation

experienced a rise, use of factfinding fell in the same years.

There may be several reasons for this pattern of factfinding usage and its relationship to

mediation.

First, one may be witness to the tail-end of a narcotic effect related to the newness of the
process. Given that bill 100 was proclaimed only two years prior to the sample period, initial
positive experiences with the process for some parties may have been communicated to others
and resulted in more parties wishing to experiment with it in order to determine whether it

suited their own needs.

This may also explain the corresponding decline in the use of mediation during the first two
sample years. Under the Act the parties are given the option of selecting between mediation or
factfinding if they feel an impasse has been reached prior to the period when factfinding
becomes mandatory. Given its newness at that time and the desire to experiment, the parties

may have selected factfinding more often than they selected mediation.

Another explanation for the rise may be its relation to wage controls. That is, the first sample
year marks the period when the Anti-Inflation Board's powers to regulate compensation
increases came to an end. Impasses occurred more frequently during the first two sample years
(177) and peaked during 1979/80, a year of bargaining that was considered to be the "most
conflict-laiden" round.(178) This may be related to teacher federations attempting to catch-up
on wage increments they were unable to negotiate during the wage control years and may have
resulted in hard bargaining taking place between the parties. As a consequence, more
mandatory factfinder appointments may have been made.

Figure B - Third Party Combination Movement (1977/78 to 1982/83)
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Third Party Combination Movement (all school board types)
1977/78 to 1982/83

1982/83

pre-ff. med.+ factfinding + post-ff. mediation

factfinding + post-factfinding med.

Pre-factfinding med. + factfinding

Factfinding only

112(3(4]5

Mediation only

1981/82

5

pre-ff. med.+ factfinding + post-ff. mediation

factfinding + post-factfinding med.

Pre-factfinding med. + factfinding

Factfinding only

11234

Mediation only

1980/81

5

pre-ff. med.+ factfinding + post-ff. mediation

factfinding + post-factfinding med.

Pre-factfinding med. + factfinding

Factfinding only

11234

Mediation only

1979/80

5

pre-ff. med.+ factfinding + post-ff. mediation

factfinding + post-factfinding med.

Pre-factfinding med. + factfinding

Factfinding only

112|134

Mediation only

1978/79

5

pre-ff. med.+ factfinding + post-ff. mediation

factfinding + post-factfinding med.

Pre-factfinding med. + factfinding

Factfinding only

11234

Mediation only

1977/78

5

pre-ff. med.+ factfinding + post-ff. mediation

factfinding + post-factfinding med.

Pre-factfinding med. + factfinding

Factfinding only

112|134

Mediation only

0O 5 10

15 20 25 30 35 40 45

35




The subsequent decline in the use of factfinding and the rise of mediation after 1979/80 may be
attributed to two possible explanations. One the one hand, this may be the half-life effect, albeit
early, to which Kochan alluded.(179) That is, in comparison with mediation, the parties may
have become increasingly disenchanted with the factfinding process as they discovered its
limitations and weaknesses. As a result the parties may have viewed mediation as a better
process for resolving impasses. On the other hand it may simply be a reflection of the parties
maturing with the process.(180) That is, the parties reverted back to their normal third party
usage patterns once the novelty of factfinding began to wear off and they gained more
experience with the process.

Another explanation for its decline, related more so to the 1980/81 sample year than for 1979/80,
may be due to the fact that Bill 100 underwent a major review by the Matthews Commission in
1980. One of the recommendations made by the Commission was that the parties should be
afforded every opportunity to come to a settlement and as such more mediation before
factfinding would be helpful.(181) As a result the ERC made fewer factfinding appointments
and encourgaed the parties to use factfinding "only if absolutely necessary".(182) This would
account for why the use of mediation rose in that year as well as the sudden rise in the pre-

factfinding mediation/factfinding combination.

The rise of factfinding usage and decline of mediation in the final sample year (1982/83) may,
once again, be related to wage controls. According to the ERC, this particular period posed
extreme confusion for the parties and the ERC, resulting in the appointment of a factfinder in
almost every instance of a dispute. Although it is not abundantly clear as to why the ERC chose
to adopt this particular approach, it may have been a safeguard against the potential for
escalated conflict related to imprecise knowledge about the actual details of the wage control
legislation, even though controls had already been announced during the latter part of 1982.
However, the rise is not as dramatic as it was in the first two sample years and may be related
to the fact that fewer agreements were being negotiated (see Table 1) since, in addition to
imposing provincial wage controls, the Ontario legislation extended agreements for a period of
one year. Therefore, if the parties so chose, negotiations could be suspended except in those

situations where there was a desire to bargain over non-monetary issues.

Length of Negotiations Under Combinations of Factfinding and Mediation - A
Model

The central issue to this section is whether factfinding alone or in combination with mediation
can assist the parties in the resolution of impasses to the extent that it shortens the length of

negotiations.
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There are several ways of examining factfinding's impact on the length of negotiations. For
example, the belief, itself, that there might be a factfinding appointment could be a factor in
pushing the parties to a settlement before the August 31st date, or shortly thereafter, when an
appointment becomes mandatory. In this light, bargaining length would be affected. This part
of the study, however, takes the approach that, once the August 31st deadline has passed,
intervention is required and some third party processes may be more effective in facilitating a
settlement than others. Additionally, as noted earlier, adding third party procedures to
negotiations will naturally lengthen bargaining in absolute terms, all other factors remaining
constant. Consequently, the study attempts to examine the efficacy of factfinding relative to

mediation as opposed to analysing it in isolation.

For analytical purposes, the five combinations of factfinding and mediation outlined in the

previous section were used here.

In order to ensure that the data reflected only actual time engaged in bargaining, it was
necessary to control for two mandatory time constraints imposed on the parties. These were the
intent period that precedes bargaining and the period allowed for a factfinder to hold hearings
and issue a report. Since, under the Act, intent for negotiations must be given in January and
negotiations must commence within 30 days of such notice, it was assumed that notice was
given on January 1st and negotiations commenced on February 1st. Second, with respect to the
factfinding process, the Act gives a factfinder up to 30 days to complete the process and issue a
report to the ERC. It was assumed, therefore, that when factfinding was used alone or in

combination with mediation, the full 30 day period was used.

The regression model developed for analysis used length of negotiations in months, net of the
mandatory periods describe above, as the dependent variable and the five third party
combinations, along with the control variables (defined in the section on Methodology) as the
independent variables. All independent variables with a T-ratio of 1.645 or greater were

considered to be statistically significant at the 907 confidence level.

As well, the model includes the three school board types classified into publicly funded
(elementary and secondary school boards) and privately funded (Roman Catholic separate
school boards) as an independent variable in order to determine whether type is significant in

determining the length of negotiations.

The model was executed for each of the sample years, 1977/78 to 1962/83, for comparative
purposes and uses the ordinary least squares method resulting in a linear equation of the form,

Y =a+blX1+b2X2+... bnXn
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Tables 3 to 8 show the results of the model for each sample year. The parameter estimates are

summarized in Table 9.

Table 3 - 1977/78 REGRESSION MODEL

MODEL: MODELO1 SSE 1039.065 F RATIO 31.55

DFE 181 PROB>F 0. 0001
DEP VAR: Length of MSE 5.740691 R-SQUARE 0. 6107
Negotiations

PARAMETER

INDEPENDENT VARIABLE ESTIMATE T RATIO PROB>:T:
INTERCEPT 5.726243 4.7150 0. 0001
Board Type 0.618569 1.4770 0.1414
Staff Complement 0.0006763764 2.1099 0. 0362
Mediation only 1.941508 3.0415 0. 0027
Factfinding only 2.900757 5.2954 0. 0001
Pre-FF. mediation + 6.927352 8.6415 0. 0001
Factfinding + post-FF. 4.938383 7.4889 0. 0001
Pre-FF. med. + FF. + post-FF. med. 5.877071 11.4211 11.4211
Agreement duration 1.236794 1.6622 0.0982
Relative wage increase 1.586212 1. 8529 0. 0655
Table 4 - 1978/79 REGRESSION MODEL
MODEL: MODELO1 SSE 1148.637 F RATIO 26.01

DFE 169 PROB>F 0. 0001
DEP VAR: Length of MSE 6. 796671 R-SQUARE 0. 5807
Negotiations

PARAMETER

INDEPENDENT VARIABLE ESTIMATE T RATIO PROB>:T:
INTERCEPT 1.562568 1. 6446 0.1019
Board Type 0. 857598 1.8523 0. 0657
Staff Complement 0.000519682 1.3780 0.1700
Mediation only 1. 287377 1.3730 0.1716
Factfinding only 3. 096840 6.1187 0. 0001
Pre-FF. mediation + 3. 632969 4.2069 0. 0001
Factfinding + post-FF. 5.471664 10.0425 0. 0001
Pre-FF. med. + FF. + post-FF. med. 5. 877071 5.9013 0. 0001
Agreement duration 2.489137 5.5591 0. 0001
Relative wage increase 1.715727 2.1425 0.0336
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Table 5 - 1979/80 REGRESSION MODEL

MODEL: MODELO1 SSE
DFE
DEP VAR: Length of MSE

Negotiations

INDEPENDENT VARIABLE
INTERCEPT

Board Type

Staff Complement
Mediation only

Factfinding only
Pre-FF. mediation +

Factfinding + post-FF.

Pre-FF. med. + FF. + post-FF. med.
Agreement duration

Relative wage increase

1329.966
148
8.986255

PARAMETER
ESTIMATE
8.558036
0.278658
0.0006204158
0.477379
3.483944
7.259398
6.247404
6.270188
0.439185
2.159900

Table 6 - 1980/81 REGRESSION MODEL

MODEL: MODELO1 SSE
DFE
DEP VAR: Length of MSE

Negotiations

INDEPENDENT VARIABLE
INTERCEPT

Board Type

Staff Complement
Mediation only

Factfinding only
Pre-FF. mediation +

Factfinding + post-FF.

Pre-FF. med. + FF. + post-FF. med.
Agreement duration

Relative wage increase

435.122646
99
4.395178

PARAMETER
ESTIMATE
6.140142
1.309872
.0000665056
2.302082
2.818782
7.024758
4.936172
2.604747
0.390512
0.350643

39

F RATIO
PROB>F
R-SQUARE

T RATIO
5.7296
0. 4992
1.4006
0.3031
5.5824
7. 4044
9.0610
5. 6361
0.9511
1.7106

F RATIO
PROB>F
R-SQUARE

T RATIO
4.0507
2.5834
0.1406
2.8733
4.8867
7.4313
8.4663
1.6998
0.9631
0.2623

16. 27
0. 0001
0. 4973

PROB>:T:
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.1634
. 7622
0001
0001
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0.0112
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Table 7 - 1981/82 REGRESSION MODEL

MODEL: MODELO1 SSE
DFE
DEP VAR: Length of MSE

Negotiations

INDEPENDENT VARIABLE
INTERCEPT

Board Type

Staff Complement
Mediation only

Factfinding only
Pre-FF. mediation +

Factfinding + post-FF.

Pre-FF. med. + FF. + post-FF. med.
Agreement duration

Relative wage increase

974.063834
127
7.669794

PARAMETER
ESTIMATE
5.926633
0.089467
.00000478516
1.147221
2.483030
7.027680
5.325442
6.995225
0.305235
1.637031

Table 8 - 1982/83 REGRESSION MODEL

MODEL: MODELO2 SSE
DFE
DEP VAR: Length of MSE

Negotiations

INDEPENDENT VARIABLE
INTERCEPT

Board Type

Staff Complement
Mediation only

Factfinding only
Pre-FF. mediation +

Factfinding + post-FF.

Pre-FF. med. + FF. + post-FF. med.
Agreement duration

Relative wage increase

1059. 853
123
8.616691

PARAMETER
ESTIMATE
4.314282
1.355209
0.0001888945
2.751484
5.532967
3.207382
5.073761
7.132661
3.007701
1.745688

40

F RATIO
PROB>F
R-SQUARE

T RATIO
. 9549
. 1603
. 0127
. 6093
. 9302
7016
0676
. 4307
. 6470
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F RATIO
PROB>F
R-SQUARE

T RATIO
2.5263
2.1604
0.4382
3.1100
6.7314
2.8974
4.8494
4.0537
4.9475
1.2955
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Table 9 - Summary of Parameter Estimates for Length of Teacher/School Board
Negotiations Model (1977 to 1983)

1977/78 1978/79 1979/80 1980/81 1981/82 1982/83

Third Party Combinations:

Mediation only 1.9 1.3 nss 2.3 1.1 2.8
Factfinding only 2.9 3.1 35 2.8 2.5 5.5
pre—f.act.finding med. + 6.9 36 73 7 7 3.2
factfinding

factfinding + post- 4.9 5.5 6.2 4.9 5.3 5
factfinding med.

pre—ff. med.+ ff. + post-ff 10 59 6.3 26 7 71
mediation

Model Control Variables:

School board type nss 0.9 nss 1.3 nss 1.4
Staff Complement 0.0006 0.0005 nss nss nss nss
Agreement Duration 1.2 5.2 nss nss nss 3
Relative Wage Increase 1.6 1.7 2.2 nss nss nss

nss = not statistically significant at 90% confidence level

Table 10 - Mean Values of Selected Variables For School Boards Engaged in
Negotiations (all school board types — 1977 to 1983)

1977/78 1978/79 1979/80 1980/81 1981/82  1982/83

Student Enrolment 8944 8301 8030 8091 8518 7853
(11587.4) (9660.3) (10544.9) (11827.6) (11506.7) (10638.6)

Staff Complement 482 457 445 423 503 446
(600.9) (542.4) (581.5) (462.5) (640.4) (631.2)

Agreement Duration 1.1 1.2 1.5 1.6 13 1.3
(0.3) (0.5) (0.5) (0.5) (0.5) (0.4)

* Housing Price Index 105.3 108.3 112.9 117.8 124.9 129.1
(4) (7) (11.2) (11.2) (6.3) (4.3)

Relative Wage 7 6.5 7.7 9.6 12.6 10.8
(1.5) (1.7) (1.5) (1.5) (1.7) (2.3)

Data Source: Ontario Education Relations Commission * Statistics Canada: Consumer Prices and Price Indexes
1977(1983 (Cat. 62(010) (bracketed numbers indicate standard deviation)
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The R-square generated by the model ranged from 0.4600 in the 1981/82 sample year to 0.6107
in the 1982/83 sample year, indicating that, across the years, the variables of the model explain,
on average approximately 50% of the variation in the length of negotiations variable.

Control Variables:

With respect to the control variables, staff complement, significant during the 1977/78 sample
year but lost its significance by 1982/83. The parameter estimate during the first and second
sample years, however, is small and positive indicating that only large bargaining units
lengthened the negotiations process while smaller units had little impact on it. This may be a
reflection of the fact that issues, and hence negotiations, may be more complex with larger units
since they affect a greater number of individuals. However, its loss of significance may be
attributed to such a growth in the complexity of issues pertaining to Ontario's educational

system in general, that they impact on all sizes of bargaining units equally.

The variable for agreement duration shows statistical significance during the first two and the
last sample years, indicating that during these years lengthy agreements took longer to
negotiate. Between the 1979/80 and 1981/82 sample year, though, the variable lost statistical
significance. This may be attributed to the fact that no major disputes resulted with respect to

negotiating the term of the agreement in those years.

The years in which it is significant may be attributed to wage controls with the first two sample
years marking possible spill-over effects from the federal AIB period which ended in 1976, and

1982, marking the beginning of a new period of provincial wage controls.

These years may signify differences in opinions between the parties with respect to the term of
the agreement which may have led to more discussion and possible friction with respect to this
particular issue. It is likely that school boards, engaged in negotiations during these years,
would have wanted longer contracts in order to lock teachers into the low compensation
increments imposed by wage control legislation. In short, the school boards may have tried to
stretch the money-saving impact of controls. Federations on the other hand would have wanted
shorter contracts in order to avoid being locked into a fixed increment for a period that was
longer than that required by legislations. As a result they may have been more intent on
negotiating shorter agreements. The net effect of the differing objectives of school boards and
federations, with respect to agreement duration, may have been prolonged discussion on this
issue and hence added to the length of negotiations.

The fact that the parameter estimate is larger in the last sample year than in the first two may be
additionally attributed to the recession that began during 1982/83. With economic pressure
mounting and resulting in school board budgets being cut, school boards may have been
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seeking longer agreements to avoid giving large wage increases in the event provincial controls

came to an end.

The variable for relative wage increase is based on the wage increase negotiated by a particular
school board relative to the mean wage increase of all other school boards that negotiated

contracts during the same year.

The variable showed statistical significance during the first three sample years only. This may
also be related to wage controls. As suggested earlier, with the AIB controls having ended just
prior to the commencement of bargaining in 1977/78, federations may have been seeking larger
wage increases in the years that followed in order to catch-up for lost increments during the
federal controls period. However, in 1982/83, when total compensation increases (wages and
fringe benefits) were dictated by legislation, negotiations, most likely, were focused on other
issues not related to wages and fringes. These, not accounted for by the model, may have had

significant impact on the length of negotiations.

Nevertheless, the parameter estimate for the variable in the first three sample years is positive
and large relative to the other control variables, indicating, therefore that larger wage increases

took longer to negotiate.

With respect to school board type (ie. elementary, secondary or Roman Catholic) the model
showed statistical significance in the second, third and last sample years. As stated earlier, the
"type" variable classified school boards into those that are publicly funded by taxpayers
(elementary and secondary) as opposed to being privately funded (Roman Catholic). When
coding the variable for this study, if the board fell into the first classification, it received a value
of 1 and if it fell into the second, it received a value of zero. The parameter estimate, therefore,
indicates that if the school board is elementary or secondary, negotiations are likely to take
longer than if it were a Roman Catholic school board. It is not readily clear why this is so since
one would expect that Roman Catholic school boards would have more tenuous bargaining
sessions when dealing with issues of compensation due to the difficulty these boards face

raising money to fund negotiated settlements.

The control variables for housing price index and student enrolment, originally included in the
model during its development, performed poorly and were, therefore, eliminated. With respect
to the latter, changes to student enrolment are reflected in the size of the staff for the reasons
mentioned above. Including it would have generated biased estimates for other variables.

The Five Third Party Combinations:
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Of great statistical significance to the model were the five third-party combinations, which, as a
group displayed a heavy impact on the length of negotiations in each of the sample years. The
results indicate that the parameter estimates, for almost all years, are significant at the 90%

confidence level.

Of all the combinations, mediation alone consistently contributed the shortest amount of time to
negotiations, relative to the other combinations, with a six year average of 1.9 months and a
range of 1.1 months to 2.8 months. This was followed by factfinding alone with an average
contribution of 3.4 months and ranging from 2.8 months to 5.5 months. However, of the
combinations in which factfinding plays a role, factfinding alone contributed the least amount

of time to negotiations.

Of the combinations where factfinding was supplemented with mediation, the factfinding/post-
factfinding mediation combination fared slightly better with an average of 5.3 months and
parameter estimates ranging from 4.9 months to 6.2 months than did the pre-factfinding
mediation/factfinding combination with estimates ranging from 3.2 to 7.0 months and an

average of 5.8 months.

The lengthiest of the combinations was pre-factfinding mediation/factfinding/post-factfinding
mediation. This showed a six year average of 6.5 months with parameter estimates ranging
from 2.6 to 10.0 months.

(D Mediation Only:

Use of mediation alone was placed in the model primarily to serve as a benchmark against
which factfinding could be measured. The fact that mediation consistently contributed the
shortest time to negotiation is not surprising. Given that it was a more traditional form of
impasse resolution prior to the introduction of formal collective bargaining under the Act, the
parties may feel comfortable with if, That is, having had more experience with this process, the
parties may have more faith in its ability to resolve impasses than with a relatively new process

such as factfinding.
(2) Factfinding Only:

By comparison factfinding consistently contributed more to the length of negotiations than did
mediation alone in each of the sample years. There may be two possible explanations for this.

First, if one considers all sample years together then this may indicate a chilling effect. That is,
each party remains frozen to their positions during face-to-face bargaining, hoping that the
factfinder will base his recommendations on their positions thereby attaining more than could
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have been negotiated. As a result the parties do not engage in compromise activity during face-

to-face negotiations or do so to a limited extent.

A second explanation may be related to factfinding's initial newness, the subsequent maturity of

the parties with the process and an abnormality caused by wage controls.

From 1977/78 to 1979/80 the parameter estimates for factfinding show that it was causing
negotiations to become increasingly more lengthy. This may be due to the fact that both
factfinders and the parties may have been experimenting with the process. One the one hand,
given that the process was only two years old in 1977, factfinders were just beginning to learn
what types of information the parties required. As a result, they may not have been providing
all the essential information the parties may have needed to properly re-evalute their positions.
On the other hand, the parties, themselves, in having had only minimal experience with the
process up to that point, may not have known the types of information they had to submit to

the factfinder in order for him to provide a meaningful report and recommendations.

In the two sample years that follow 1979/80, though, the parameter estimates show that
factfinding alone was causing the length of negotiations to decrease. Having matured with the

process, it is likely that factfinding was now servicing the parties' needs more effectively.

Additionally, comparing it with mediation alone, use of factfinding alone, in these two sample
years, contributed only marginally more time to the length of negotiations than did mediation.

In effect, factfinding was becoming as effective as mediation.

The marginal addition, however, may be attributed only to the formal preparation required for
the process. That is, under factfinding the parties have to present written submissions with
rationale to the factfinder while this is not a requirement of mediation. Given that the model
does not control for such preparation, the parameter estimates for factfinding may be reflecting

this in part.

In 1982/83, however, the parameter estimate rose significantly from 2.5 months to 5.5 months,
indicating that it caused negotiations to become longer than in previous years. This, may

attributed to the effects of wage controls.

As indicated in the last section, wage controls proved to be a source of confusion for both the
parties and the ERC, since the announcement for wage controls had been made during the latter
part of 1982 but the actual details of the legislation had not as yet been made public. As a
safeguard against the possibility of heightened conflict, the ERC appointed factfinders in every

instance where negotiations had not been settled by August 31st of that year.

In its annual report for 1982/83 the ERC stated that,
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"During the three month period from the time the Bill was introduced until it was
proclaimed, the bargaining atmosphere was adversely affected as uncertainty about the
implications increased. This uncertainty persisted as bargaining slowly resumed."(183)

In effect, even though factfinders were ready to perform their duties as normal, the parties were
unwilling to let them do so until they gained a sense of the impact of wage controls. As a result,
even though factfinding appointments had been made during the latter part of 1982, hearings
were not held and reports were not issued until the beginning of 1983. For this reason

negotiations were likely to have been abnormally lengthy during that particular year.
(3) and (4) Pre-factfinding Mediation/Factfinding and Factfinding/Post-factfinding Mediation:

A comparison of the parameter estimates for factfinding alone to the combinations where
mediation preceeded factfinding and where it followed factfinding, shows that length of
negotiations is considerably longer when the procedures are combined than when they are

separate.

While the "stacking" of procedures are bound to make negotiations longer since the parties now
face two procedures instead of one, the large difference may, in part, be indicative of a chilling
effect as well. That is, the parties knowing that they will have to face a second impasse
procedure, may not be engaging in compromise activity during either face-to-face bargaining or
the first impasse procedure. Rather, they wait until the last procedure to take place, therefore,

causing negotiations to become protracted.

However, the parameters for the first five sample years show lower estimates for mediation that
followed factfinding than when it preceeded factfinding. While, under both circumstances the
parties may be chilled, the magnitude of the effect may be different depending on how the two
procedures are positioned relative to each other. That is, the magnitude of the effect may

depend on which impasse procedure the parties first encounter.

When mediation preceeds factfinding the parties, on the one hand, may not have sufficient
information to re-evaluate their positions. As a result they do not compromise their positions
during mediation but, rather, wait for factfinding when the factfinder's report provides them
with the information they need. On the other hand, if there is a possibility that the factfinder
may "split the difference" the parties may also be less inclined to compromise during mediation
in hopes that the factfinder will give a more favourable set of recommendations than if

compromise had taken place.
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When factfinding is the first procedure encountered, the parties may receive the information
they require to more effectively reassess their positions. This, in turn, would make compromise

activity during mediation that follows easier for the parties.

In 1962/83, however, the pre-factfinding mediation/factfinding combination shows a
significantly lower parameter estimate with 3.2 months than does the factfinding/post-

factfinding mediation combination with an estimate of 5.0 months.
This may be the result of a change in ERG policy that began in 1980 with respect to mediation.

As stated in the previous section the ERC, following the recommendations of the Matthew's
Commission, stepped-up its use of pre-factfinding mediation during 1980 in an effort to bring
the parties closer to settlement before imposing factfinding. As a result the ERC often delayed
the appointment of a factfinder, in some cases until December. The result of being pushed to use
mediation rather than factfinding, coupled with having to face a delay if they had been waiting
for the appointment of a factfinder, may have been to make the parties realize that they best "get

on" with negotiations.

This may have been a positive move since closer examination of the parameter estimates reveal
that the length of negotiations for the pre-factfinding mediation/factfinding combination
levelled-off in 1980/81 and 1981/82 while the estimates for the factfinding/post-factfinding
mediation combination began to edge upward during these two years. In essence, the lower
parameter estimate for the pre-factfinding mediation/factfinding combination in 1982/83 may be
the continuation of a trend that was beginning to emerge after 1980/81 as a result of the ERC's

push for more pre-factfinding mediation.

However, the results are corrupted by the fact that a hiatus in bargaining occurred during the
1982/83 period and the ERC reported, in that year, that significantly fewer pre-factfinding
mediation appointments were made than in the pre-factfinding mediation/factfinding
combination is, therefore, not easily explained and more data beyond 1982/83, particularly for
years in which wage controls were not present, would confirm whether this estimate is, in fact,

part of a trend that began to emerge in 1980.
(5) Pre-factfinding Mediation/Factfinding/Post-factfinding Mediation:

The model shows that the combination, where mediation both preceeded and followed
factfinding, remained the one to contribute the most time to the length of negotiations in a
majority of the sample years. Given that more procedures are "stacked" upon one another and
the possible chilling effects of the pre-factfinding mediation/factfinding combination and the

factfinding/post-factfinding mediation combination, this latter combination is even more likely
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to chill the parties. As a result, both initial mediation and factfinding lose their Potency because
the parties know they will be mediating again. It is not surprising, therefore, that this last

combination remains the one that contributes the greatest length to negotiations.

Summary of Findings

The model developed to explain the length of negotiations for bargaining in the Ontario teacher
sector essentially dealt with whether impasse procedures of factfinding, mediation and
combinations thereof, provided under the Ontario School Boards' and Teachers' Collective
Negotiations Act caused negotiations to be shortened or lengthened, relative to each other, once
August 31st had passed.

The results of the model, based on data for the sample years 1977/78 to 1982/83, provided by
ERC, showed that in each sample year use of mediation alone was the least lengthy process,
adding between 2 to 3 months to negotiations. The use of factfinding alone similarly added
about 3 months to bargaining; 1982/83, however, was an exception as the average length of
factfinding was over 5 more months, presumably as a result of the confusion brought about by

the imposition of provincial wage controls during that year.

When mediation preceded factfinding almost 7 months were added to the length of
negotiations. Again 1982/83 was an exception; in that year the average length of negotiations in
which mediation preceded factfinding was only 3 months, almost half the time taken by
factfinding when used separately. The fact that the ERC encouraged the parties to use pre-
factfinding mediation and in many instances delayed the appointment of factfinders may have
been a factor. However, the hiatus in bargaining that occurred during 1982/83 coupled with the
fact that the ERC made fewer pre-factfinding mediation appointments during that year makes it
difficult to ascertain whether the decline in the length of negotiations due to mediation is

temporary or permanent.

When mediation followed factfinding the model showed that almost 5 months were added to
negotiations over the six-year sample period. The length of this process may reflect the fact that
(1) the parties are not encouraged to use factfinding and (2) their bargaining positions tend to be
chilled prior to encountering the final impasse procedure. However, the length of this process,
although higher than the length of time taken by factfinding or mediation when used
exclusively is still significantly less than the time involved for pre-factfinding

mediation/factfinding.

Mediation that both preceded and followed factfinding added the most length of time to
negotiations. While this combination "stacks" more impasse procedures and will, as a natural

consequence, cause negotiations to be more lengthy, the chilling effects of the combinations
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where mediation precedes factfinding and where it follows factfinding may also have an impact
on this combination's significant contribution to the length of negotiations relative to the other

combinations.

Limitations of the Model

A few words with respect to the limitations of the model is perhaps in order given that it
explains only 50% of the variation in the length of negotiations.

First, the model deals primarily with control variables that are economic in nature for the
sample years. There are behavioural variables not addressed by the model because micro data

on these were not readily available.

It is suspected that the remaining 50% of the variation is, in part, related to the attitudes of the
parties towards mediations and factfinding. Indeed, school boards and federations who
presented briefs before the Matthews Commission in 1980 expressed general support for
factfinding but expressed concern about the quality of some factfinders and the reports they
issued.(184) Vintar's 1981 study of attitudes towards factfinding by Ontario school boards and
teachers revealed that a majority of the parties favoured factfinding as an option rather than

being mandatory. Furthermore, many supported the use of mediation prior to factfinding. (185)

Inclusion of these may have altered the T-ratios that accompany each of the third pary
combinations used by the model and also given some indication as to the magnitude of the
effect that party disposition towards certain types of impasse procedures have on the length of
negotiations. Furthermore, since the model indicated that the impact certain combinations had
on the length of negotiations change over time, it is possible as well that attitudinal changes

over time could make certain combinations either more or less effective.

Second the control variables addressed only the wage increment issue over which the parties
negotiated. As mentioned earlier, wages were not statistically significant during the 1982/83
sample year, perhaps as a result of provincial wage controls. This suggests that the significance
that would have normally been afforded this variable during 1982/83 is likely to have been
channeled into some other issue or issues. It is suspected that, given falling student enrolment
and staff complement, it may have been the issue of job security and this may have been a

contributor to the variation in the length of negotiations.

If the model were to address these sorts of issues it is quite likely that the R-square of the model
would improve thereby providing more detail as to the factors affecting the length of

negotiations for teacher-school board bargaining in Ontario.
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CONCLUSION

If there exists one striking feature about factfinding, it is that factfinding has gone largely
unnoticed in Canada. While history has shown that both the U.S. and Canada used factfinding
to assist the parties in the resolution of federal public sector disputes at one point in time, the
two countries, over the last 20 years, have taken alternate routes in fashioning dispute
resolution mechanisms for public sector employees. This appears to have taken place when
individual U.S. states and Canadian provinces first began to grant bargaining rights to their
respective public employees.

While many U.S. states followed the original Wisconsin model and added factfinding to their
arsenal of impasse procedures, Canadian provincial jurisdictions modeled impasse procedures

along the conventional lines of mediation and arbitration or conciliation and strike.

The only exception to this has been with federal employees and Ontario teachers and school
boards, who, to date, are the only groups in Canada that enjoy factfinding as a dispute
resolution mechanism. While its use with Ontario school boards and teachers, for the past ten
years, has largely been an experiment, its success has two major implications for the future.
First, if it does prove to be useful in resolving impasses it could mean that other provinces may
follow suit and adopt the procedure. Indeed, this was the pattern that emerged in the U.S. when
factfinding made its debut at the state level. The initial success of factfinding in Wisconsin, the
first state to use it, quickly led other states to build it into their respective public sector collective

bargaining legislations.

Second, to the extent that factfinding is used with a group of quasi-public sector employees who
additionally enjoy the right to strike, its success could mean that other quasi-public employees
groups in Ontario, who, at present, must use binding arbitration as the final means of attaining
an agreement, may also be given the right to strike. That is, if it can be shown that factfinding
can help the parties to resolve their dispute without having to actually resort to a strike, then
these employees could be given the right to strike without fear that the public would be placed

in jeopardy during each and every instance an impasse occurred.

In measuring whether factfinding has been a success there are several criterion that may be
used. The number of impasses resolved or not resolved by the process, the increase or decrease
in the use of sanctions once the parties have completed the process, the extent to which the
range of difference is narrowed after use of the process, and party attitudes toward the process

are but a few.

This study has taken the approach that factfinding may be a success to the extent that it can
shorten the length of negotiations more effectively than other impasse procedures provided,
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specifically mediation. Given that impasses may occur because parties lack sufficient
information and this, therefore, protracts negotiations, if factfinding can fill the informational
gaps for the parties, thereby resolving impasses and causing the parties to spend less time in

negotiations, factfinding could be said to have considerable value to the bargaining process.

While the results of this study may lead one to conclude that factfinding has not been successful
because it has lengthened negotiations sizeably by the end of the sample period, this may be

misleading.

One the one hand, closer examination reveals that it began to reduce the length of negotiations
beginning in 1979/80. On the other hand, the results must be tempered by the fact there were
major external forces, namely two wage control periods and a recessionary period between 1977
and 1983, impacting on the parties. These may have resulted in the occurrence of an
extraordinarily high rate of impasses and may have placed abnormal pressure on the
factfinding process. The results certainly indicate that given such pressures, factfinding may
occasionally need assistance from another impasse procedure in order to be more effective

during trying times.

While, for the most part, it would appear that factfinding has begun to prove its value, before
any firm conclusions can be drawn, analysis over a consecutive number of "clear" years, during
which factfinding can be compared with its record to date, may be in order. If the results during
these "clear" years prove to be the same then only could one conclude that factfinding has been

successful in assisting the parties during negotiations.

One final precaution about factfinding, should it prove to be a success in the long-run, is in
order. As simple a process as it may seem to be, factfinding is not a cheap venture. Since the
process is premised on the supply of accurate and up-to-date information to each party, not
only about the opposing party's position, but also about regional economic developments and
other settlements in the same sector against which each party can determine their relative
standing on the issues, maintaining an agency that collects, collates and analyzes data for the
parties is an essential and expensive part of the factfinding process. As well, there are hiring
and training costs to be incurred in order to maintain a regiment of highly skilled factfinders.
Furthermore, to the extent that the process may work best with some other third party
procedure, the hiring and training costs for other types of neutrals must be considered as well.
In effect, factfinding may have to prove itself to be an extremely successful dispute resolution

mechanism before other jurisdictions undertake such a costly venture.
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